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DEPARTMENT OF JUSTICE AUTHORIZATION 
FOR APPROPRIATIONS, FISCAL YEAR 1992 

THURSDAY, JULY 11. 1991 

HOUSE OF REPRESENTATIVES, 
COMMriTEE ON THE JUDICIARY, 

Washington, DC. 
The committee met, pursuant to notice, at 11:20 a.m., in room 

2141, Raybum House Office Building, Hon. Jack Brooks (chairman 
of the committee) presiding. 

Present: Representatives Jack Brooks, Don Edwards, William J. 
Hughes, Patricia Schroeder, Barney Frank, John Reed, Hamilton 
Fish, Jr., Carlos J. Moorhead, Henry J. Hyde, F. James 
Sensenbrenner, Jr., George W. Gekas, Howard Coble, Lamar S. 
Smith, Craig T. James, and Jim Ramstad. 

Also present: Jonathan R. Yarowsky, general counsel; Robert H. 
Brink, deputy general counsel; James E. Lewin, Jr., chief investiga- 
tor; Daniel M. Freeman, counsel; Ellen L. Jones, clerk; and Alan F. 
Coffey, Jr., minority chief counsel. 

OPENING STATEMENT OF CHAIRMAN BROOKS 
Mr. BROOKS. The committee will come to order. 
Today we begin the first of 2 days of oversight and authorization 

hearings on the Department of Justice. We will be receiving testi- 
mony from various congressional and GAO witnesses who have ex- 
perienced problems with the way the Department has carried out 
its responsibilities under the law. 

You will notice a recurring message throughout the hearing; 
namely, that Department officials have repeatedly attempted to 
resist meaningful outside review of their activities by refusing to 
cooperate with GAO and congressional investigations. Yet, over- 
sight of executive branch policy and activity is at the heart of the 
congressional mandate. 

EJqually troubling, it appears that the Justice Department has 
become increasingly aggressive in the pursuit of controversial theo- 
ries of executive privilege and power in order to cloak its activities 
in even more secrecy. 

Last year, the Attorney General refused to provide the commit- 
tee with a copy of a legal opinion, issued to him by the Office of 
Legal Counsel [OLC] regarding the authority of the FBI to kidnap 
or detain people overseas. The Attorney General claimed that the 
Department not only had a right, but a duty to keep "confidential 
executive branch information" from the Congress. And yet, that 

(l) 
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opinion was directly cited by the President as the basis of an Exec- 
utive policy directive. 

This year, the Attorney General has taken his previous position 
one step further. In response to my request that the committee be 
given a list of OLC opinions related to the issuance and implemen- 
tation of national security decision directives, the Attorney Greneral 
not only refused to provide the list but also refused even to ac- 
knowledge the existence of such opinions. 

The Attorney (Jenerail's position in these matters is a cause of 
concern because it raises the specter of a secret government operat- 
ing without oversight and accountability to C!ongress and the 
American j)eople. The constitutional system of checks and balances 
was not an afterthought of the Founding Fathers; it was and re- 
mains the fundamental architecture of our entire constitutional 
system of government. 

In another important matter, I am concerned about the Depart- 
ment's recent attacks on the GAO bid protest provisions of the 
Competition in Contracting Act. Once again, we have an Attorney 
Greneral claiming that the Department has the authority unilater- 
ally to declare acts of Congress unconstitutional and just refuse to 
abide by the law. Former Attorney General Meese took the same 
radical position with respect to the act in 1985. He suffered embar- 
rassing losses in court on this issue before giving up. 

Why the Department feels compelled to attack a statute that is 
designed to stop Government bid rigging and sweetheart contracts 
remains a mystery to me. The GAO bid protest process gives Gov- 
ernment contractors an honest forum in which to seek equitable 
relief when they believe agency officials have improperly prevented 
them from competing for Government business. It is a good law 
and the Department should be using its limited resources to go 
after drug lords and savings and loan crooks, not the GAO. 

I look forward to hearing what our witnesses today have to say 
about these and other matters. 

I would recognize the distinguished ranking member, Mr. Fish 
from New York. 

Mr. FISH. Thank you, Mr. Chairman. 
I, too, am pleased to welcome our distinguished witnesses, par- 

ticularly my colleague from New York, to this first of two full com- 
mittee hearings on the fiscal year 1992 authorization for the De- 
partment of Justice. 

Two weeks ago our subcommittee had the opportunity to hear 
the testimony of Congressman Bob Wise and Milton Socolar at a 
hearing that focused on automated data processing acquisition and 
management. 

Last December, Steven Ross and Charles Tiefer testified before 
the Economic and Commercial Law Subcommittee at a hearing on 
committee access to Department of Justice documents—in the con- 
text of litigation involving the Department of Justice and a com- 
puter software company, INSLAW. Milton Socolar also testified at 
that time on information technology management. 

The members of the full committee appreciate the willingness of 
our witnesses to return to a familiar room to assist us with our 
broader review today of the Department of Justice activities. 
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Both the Committee on Government Operations Subcommittee 
on Government Information, Justice, and Agriculture and the Gen- 
eral Accounting Office have conducted numerous studies of IX)J 
activities and prepared detailed reports. Members of this commit- 
tee are interested in your insights on problems the Department of 
Justice confronts in the carrying out of its law enforcement func- 
tions. We also look forward to hearing from you today—and Attor- 
ney General Thornburgh next week—about recent management 
initiatives at the Department of Justice. 

Today's hearing is expected to give substantial attention to inter- 
branch conflicts over GAO and Judiciary Ckjmmittee access to De- 
partment of Justice documents. Steven Ross and Charles Tiefer 
will provide the perspective of litigators on behalf of the House. 
Next week, Attorney General Thornburgh will provide an execu- 
tive branch perspective. 

Mr. Chairman, members of the committee, in my view, need to 
understand the extent to which restrictions on congressional access 
may or may not be necessary to the fair and effective administra- 
tion of justice. 

The history of relations between the two branches, as we all 
know, is replete with examples of disagreements over separation of 
powers issues. Greater congressional oversight, not surprisingly, 
may be accompanied by greater executive branch concerns about 
possible encroachments on the delicate balance between executive 
and legislative prerogatives. I believe this is inherent in our consti- 
tutional scheme. 

History also teaches us, however, that public officials of good will 
in the two branches possess a tremendous capacity to find appro- 
priate solutions to problems, solutions that recognize the legitimate 
interests and concerns of each branch. 

I am hopeful these hearings will assist members of this commit- 
tee in identifying constructive ways to resolve—without confronta- 
tion—conflicts over access to information and documents. 

Thank you, Mr. Chairman. 
Mr. BROOKS. Thank you, Mr. Fish. 
I would like to announce to those of you interested in the Demo- 

cratic caucus activities—and everybody is a little bit—that Mr. 
Hoyer received 109 votes and Mr. Bonior received 160 and will be 
elected, therefore, as the new whip. 

I would add that I had a chat with Mr. Bonior yesterday. Mr. 
Bonior said he thought he had about 160 votes, maybe 161, but 
there might be a couple, might pick up a couple, lose a couple. This 
morning, he told me the same thing. Apparently, he was right. 

Mr. Edwards, the distinguished ranking member of the commit- 
tee from California. 

Mr. EDWARDS. I will not take the time of the committee except 
briefly. 

The subcommittee I chair with jurisdiction over the FBI feels 
very, very strongly about the issues being brought up today. In 
1989, we read in the newspaper about an opinion that the FBI 
could kidnap people overseas without the consent or knowledge of 
the local government. Of course, we wanted to know what author- 
ity the FBI had for this rather extraordinary claim. 



We had a hearing. The FBI came over and explained they had an 
opinion from the Legal Counsel's Office. We asked them for the 
legal counsel's opinion, naturally. It is unclassified material, cer- 
tainly paid for by the taxpayers of the United States and should be 
taxpayers' business. They refused to give it to us. 

Then we had to cancel a second hearing with experts, outside 
witnesses who were going to testify on the constitutionality of 
being able to send FBI agents all over the world and kidnap people 
without the knowledge of these foreign governments. 

We had protests from the foreign affairs departments of friendly 
nations, what in the world do you people in the United States 
think you are doing? 

But again the Attorney General refused to send us this docu- 
ment, which is unclassified. We have been receiving all opinions 
for years. We have never had any difficulty in receiving these legal 
opinions. 

I feel, my subcommittee majority feels very strongly about this. I 
am pleased our chairman is looking into the matter. 

Thank you, Mr. Chairman. 
Mr. HYDE. Mr. Chairman. 
Mr. BROOKS. Mr. Hyde. 
Mr. HYDE. Thank you, Mr. Chairman. 
I appreciate the comments made by the distinguished gentleman 

from California. I think this is a very interesting inquiry. I am 
looking forward to hearing the testimony from the interested 
parties. 

I would simply comment that the Office of Legal Counsel of the 
Justice Department is viewed as the lawyer for the Attorney Gen- 
eral. I never heard, in and out of law school, where the lawyer's 
work product—the written notes, opinions of a lawyer—are suscep- 
tible of discovery if the client objects. 

There is such a thing as a lawyer/client privilege, and even in 
the Government, of all places, that might obtain. 

I don't think it is cleissified. I have never known an attorney's 
notes to be classified, but I would be very uncomfortable if a law- 
yer's work product were susceptible of discovery. 

I think something would be lost in the field of jurisprudence, and 
I think that may be one of the reasons. I just wanted to add that to 
the very illuminating remarks of the distinguished gentleman from 
California. 

Thank you. 
Mr. BROOKS. This morning, the first three witnesses will appear 

as a panel. In addition to its primary role as the oversight commit- 
tee for the Congress, the Government Operations Committee is the 
legislative committee for the General Accounting Office. That com- 
mittee has become increasingly concerned by the Justice Depart- 
ment's lack of cooperation with GAO. It is particularly troubled by 
the suit the Justice Department has filed attacking the GAO bid 
protest function, as defined in the Competition in Contracting Act 
of 1984. 

We welcome our friends, my friends for many, many years, 
Chairman John Conyers, Ranking Minority Member Frank Horton, 
and Robert E. Wise, chairman of the Government Information, Jus- 
tice, and Agriculture Subcommittee. 



Gentlemen, I appreciate your taking the time to be with us this 
morning. Your individual statements will be made a part of the 
hearing record. 

Mr. Chairman, you might proceed as you see fit. 

STATEMENT OF HON. JOHN CONYERS, JR.. A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF MICHIGAN 

Mr. CoNYERS. Mr. Chairman, this is an awesome looking Commit- 
tee on Judiciary. Now I know what causes all of the problems of 
witnesses. 

Mr. BROOKS. You are on the committee. 
Mr. CoNYERS. I know. I am part of the problem. 
I understand now why it causes fear and trepidation in the 

hearts of those called before the Judiciary Committee. 
I want to tell you that it is a valued experience that I serve on 

both this committee and have the honor of chairing the Govern- 
ment Operations Committee as you did before me. 

I come here about a subject that you are very familiar with be- 
cause you are the author of the Competition in Contracting Act. 
The gentleman sitting to my left was the Cochairman of the Com- 
mission that brought this committee forward. Frank Horton was 
the Cochair of the Competition Commission which he and Lawton 
Chiles took forward in 1969. 

It was last month that the Department of Justice filed a lawsuit 
challenging the constitutional authority of Congress to grant GAG, 
under the Competition in Contracting Act, authority to award pro- 
test costs and bid proposal preparation costs to companies that feel 
they have been wronged in the procurement process and filed meri- 
torious protests. 

This lawsuit filed by the Attorney General is, in my view, an un- 
precedented assault by the executive branch upon Congress' consti- 
tutional authority to pass legislation. 

In 200 years of Federal law, this appears to be the first time the 
Department of Justice has ever initiated unilaterally a lawsuit 
challenging the constitutionality of an act of Congress. 

Now, while the President has been unsuccessful in getting a line 
item veto, if this is to become a style accepted by our Government, 
unilateral lawsuits by the Attorney General would be the next best 
thing. 

This lawsuit has been under consideration for almost a year. The 
Justice Department only last month informed the Committee on 
Government Operations, which has jurisdiction over competition in 
contracting, of its intentions. 

As soon as I found out about it, I wrote a letter asking that the 
Attorney General delay the filing of any such suit until the com- 
mittee viewed the concerns of the Justice Department regarding 
the award of costs by GAO. 

We could meet, we would hold hearings, we would see if there 
were anyway to resolve this. 

But I emphasized that there was an air of secrecy about the 
lawsuit. 

Then it was followed by an immediate filing for a change of regu- 
lations in the Federal Register. My letter was ignored. 
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A regulation was then issued to declare the statute unconstitu- 
tional, and the lawsuit was filed. There is no precedent for this con- 
duct. The Department's actions, though, remind us of what hap- 
pened in 1985 when the GAO litigation procedure was attacked 
again. There they went after the ability of GAO to stay the provi- 
sions of the Contracting and Competition Act, to delay the award of 
a contract while a protest was pending. 

That was found to be illegal after extensive Grovernment Oper- 
ations Committee hearings, and the court finally ended up throw- 
ing it out. Then Attorney General Meese agreed to comply with the 
Competition in Contracting Act after an incredible amount of 
controversy. 

The courts, I think, will continue to reject the claims of the Jus- 
tice Department in these kinds of instances, but the Justice Depart- 
ment appears not to have learned from its mistakes. The proposed 
regulations, which apparently were issued at the behest of the De- 
partment of Justice, have the effect of declaring the law unconsti- 
tutional, advising the Federal agencies to ignore the law, and sub- 
stituting in its place what shall be the provisions under the Compe- 
tition in Contracting Act until the law has been changed. 

In other words, the Department of Justice is advising the agen- 
cies to violate the law. 

They are acting, then, as not only the executive branch but as 
the legislative branch and the judicial branch, as well. 

As we know, the Competition in Contracting Act resulted from 
concern by the Congress about enormous amounts of waste, fraud, 
and abuse going unchecked in the Federal procurement system. 
Even before the stench of Operation 111 Wind drifted across the Po- 
tomac, extensive studies and investigations by Congress spanning 
more than a decade clearly showed that major reforms to Govern- 
ment's procurement practices were needed in order to bring these 
problems under control. 

The Congress concluded that any such reform effort would have 
to start with a firm commitment to increase the use of competition 
in the Federal marketplace. So we included, with your bill, Chair- 
man Brooks, the GAO bid protest authority in Competition in Con- 
tracting to assure that the mandate for competition would be fol- 
lowed and vendors wrongly excluded from Federal contracts would 
receive fair relief. 

And so there was nothing new about the bid protest provisions in 
CICA. They were designed to significantly strengthen procedures 
already in existence at GAO prior to the enactment of the Competi- 
tion Act. 

Now, GAO has been examining executive branch contest awards 
for about 60 years. The bill goes back—the original legislation and 
authority go back to about 1923. 

The GAO's cost and fee award authority is intended to enhance 
the prospect that protests will be brought for GAO's consideration. 
Without the ability of GAO to award these costs, potential protest- 
ers, even those with good complaints, could be dissuaded from 
filing protests by the high costs of pursuing the protests. 

Only the winners of the protests would be awarded legal costs. 
So, I believe that we are on good ground in prosecuting this suit. 

I am hopeful that the House counsel will move into this matter. 



We have had some discussions. We think that this is a very impor- 
tant bill since we have a $200 billion procurement system in this 
coimtry. We remember the disclosures you made, Frank Horton 
made, other members of the committee made, Mr. Wise as well, 
when we exposed the sweetheart deals with $500 hammers, $1,000 
toilet seats. 

I believe we must vigorously defend the Competition in Contract- 
ing Act. The emphasis should be on competition. We save billions 
of teixpayers' dollars. I think the GAO provisions that are being 
challenged are constitutionally sound. I will defer to the Generad 
Counsel to the Clerk of the House who is working on these issues. 

I conclude by merely pointing out that this activity by the Jus- 
tice Department, besides being highly uncooperative, is really as- 
sault litigation. Rather than taking care of some of the enormous 
problems that are being raised here—white-collar crime, the fail- 
ure to put in computer strategies and management systems in the 
Department of Justice that is costing us billions of dollars—what is 
being revealed is that we have a tacky system over at the Depart- 
ment of Justice. 

I want to commend you for adding this measure of authorization 
oversight in Judiciary rather than just taking the 5-minute rule 
and going down the line with the Attorney General. 

Holding these kinds of hearings to raise details so that the De- 
partment of Justice can prepare, and that we can deal seriously 
with these issues is a very important step forward in the authoriza- 
tion amendment for Judiciary over the DOJ which I myself intro- 
duced in this committee a number of years back. 

It is frightening to think what other statutes that are unpopular 
with this administration or any other that could be next on the 
Justice Department hit list. The origin of this lawsuit and these 
proposed regulations that appeared in the Federal Register remain 
a mystery. There was no outcry by the Federal agencies about a 
system we have been using for several years. 

There was no lawsuit to which the Department of Justice could 
attach itself EIS an amicus. They went out and created a lawsuit 
unilaterally with none of the agencies that are parties to these pro- 
ceedings complaining. 

I am outraged by it. I hope that the rest of my committee will 
stand by this very important law that you and Frank Horton were 
the authors of, the same way that you did a number of years back, 
and that we move from this position to continue the kind of com- 
petitive practices that are necessary when we have a $200 billion 
procurement system. 

Thank you very much. 
I ask unanimous consent my full statement be entered into the 

record. 
Mr. BROOKS. Without objection, so ordered. 
[The prepared statement of Mr. Conyers follows:] 



STATQtENT OF JOHN CONYERS, JS. 
BEFORE THE HOUSE JXJDICIARV COKMITTEB ON 

THE JUSTICE DEPARTMENT'S CKAIXENGB TO GAO BID PROTEST AUTHORITY 
JULY 11, 1991 

THAHX YOU MR. CHAIRMAN.  I APPRECIATE THE OPPORTUNITY TO 

APPEAR BEFORE THE COMMITTEE TODAY.  I SHARE YOUR CONCERN 

REGARDING THE MANY PROBLEMS THAT CONTINUE TO PLAGUE THE JUSTICE 

DEPARTMENT, DESPITE THE INTENSIVE OVERSIGHT OF THIS COMMITTEE. 

THE JUSTICE DEPARTMENT IS ENTRUSTED HITH THE IMPORTANT 

RESPONSIBILITIES OF PROTECTING THE LAWFUL INTERESTS OF THE UNITED 

STATES, OF UPHOLDING THE DULY ENACTED LAWS OF THE LAND, AND OF 

PROTECTING THE RIGHTS OF ALL AMERICANS.  BUT RECENTLY, INSTEAD OF 

BEING A CHAMPION OF EQUAL JUSTICE UNDER LAN, THE JUSTICE 

DEPARTMENT ALL TO OFTEN ITSELF IS A SOURCE OF LAWLESSNESS IN THE 

WAY IT BRAZENLY IGNORES THE INTENT OF CONGRESS OR JUST DISREGARDS 

THE LAW ENTIRELY IN PURSUIT OF SOME ADMINISTRATION POLICY. 

AS CHAIRMAN OF THE GOVERNMENT OPERATIONS COMMITTEE, I AN 

PARTICULARLY CONCERNED REGARDING THE RECENT RECORD OF THE JUSTICE 

DEPARTMENT IN COMPLYING WITH LAWS AND PRECEDENTS REQUIRING 

COOPERATION WITH THE LEGISLATIVE BRANCH.  THE CONGRESS AND GAO 

HAVE HAD SEVERE PROBLEMS IN GAINING ACCESS TO RELEVANT JUSTICE 

DEPARTMENT RECORDS.  JUSTICE FREQUENTLY FAILS TO COOPERATE WITH 

GAO INVESTIGATIONS, AT TIMES EVEN QUESTIONING THE VERY RIGHT OF 

CAO TO CONDUCT AN INVESTIGATION REQUESTED BY CONGRESS. 

TODAY I WOULD LIKE TO BRING TO THE COMMITTEE'S ATTENTION A 

PARTICULAR EXAMPLE OF ABUSE BY THE JUSTICE DEPARTMENT, THAT 
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THREATENS SERIOUS DAMAGE TO THE CXJNSTITUTIONAL RELATIONSHIP 

BETWEEN THE CONGRESS AND THE EXECUTIVE BRANCH. 

LATE LAST MONTH THE JUSTICE DEPARTMENT FILED A LAWSUIT, 

CHALLENGING THE CONSTITUTIONALITY OP THE AUTHORITY CONGRESS 

GRANTED GAO IN THE COMPETITION IN CONTRACTING ACT TO AWARD 

PROTEST COSTS AND BID AND PROPOSAL PREPARATION COSTS TO COMPANIES 

THAT FEEL THEY HAVE BEEN WRONGED IN THE PROCUREMENT PROCESS AND 

FILE MERITORIOUS PROTESTS. 

THIS LAWSUIT IS AN UNPRECEDENTED ASSAULT BY THE EXECUTIVE 

BRANCH ON CONGRESS* CONSTITUTIONAL AUTHORITY TO PASS LEGISLATION. 

IN TWO HUNDRED YEARS OF UNITED STATES LAN, THIS APPEARS TO BE THE 

FIRST TIME THE DEPARTMENT OF JUSTICE HAS EVER INITIATED A LAWSUIT 

CHALLENGING THE CONSTITUTIONALITY OF AM ACT OF CONGRESS.  WHILE 

THE PRESIDENT HAS BEEN UNSUCCESSFUL IN GETTING A LINE ITEM VETO, 

THIS LAWSUIT IS THE NEXT BEST THING. 

ALTHOUGH THIS LAWSUIT HAS BEEN UNDER CONSIDERATION FOR 

AUiOST A YEAR, THE JUSTICE DEPARTMENT ONLY LATE LAST MONTH 

INFORMED THE OMWITTEE ON GOVERNMENT OPERATIONS, WHICH HAS 

JURISDICTION OVER THE COMPETITION IN CONTRACTING ACT, OF ITS 

INTENTICmS.  IN A LAST MINITTE EFFORT TO RESOLVE THIS CONTROVERSY, 

I WROTE TO ATTORNEY GENERAL THORNBURGH, ASKING HIM TO DELAY 

PILING OF ANY SUCH SUIT UNTIL THE GOVERNMENT OPERATIONS COMMITTEE 

HAD AN OPPORTUNITY TO REVIEW THE CONCERNS OF THE JUSTICE 
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DEPARTMENT REGAROIMG THE AWARO OF COSTS BY THE CAO.  X 80GGESTE0 

HEARINGS, AT NHXCH THE ISSUES COULD GET A FULL AND PUBLIC AIRING. 

I PROPOSED THAT THE PROBLOtS COULD BE SOLVED THROUGH LEGISLATION 

OR OTHERWISE, WITHOUT LITIGATION. 

MY LETTER WAS IGNORED, A REGULATION WAS ISSUED TO DECLARE 

THE STATUTE UNCONSTITUTIONAL, AND A LAWSUIT WAS FILED. 

THE DEPARTMENT'S ACTIONS IN THIS CASE ARE REMINISCENT OF 

SIMILAR ACTIONS TAKEN BY THE REAGAN JUSTICE DEPARTMENT IN 1985 TO 

EVADE THE GAO "STAY" PROVISIONS OF CICA, WHICH DELAYED THE AWARD 

OF A CONTRACT WHILE A PROTEST WAS PENDING.  MR. CHAIRMAN, YOU 

CHARACTERIZED THE DEPARTMENT'S ACTIONS IN 1985 AS "INAPPROPRIATE 

AND ILLEGAL."  THE GOVERNMENT OPERATIONS COMMITTEE HELD EXTENSIVE 

HEARINGS AT WHICH THE IMPROPER ACTIONS OF THE JUSTICE DEPARTMENT 

WERE UNCOVERED AND HUGE HOLES WERE BLOWN IN THEIR LEGAL 

ARGUMENTS.  WHEN THE JUDICIARY COMMITTEE ALSO LOST ITS PATIENCE 

WITH JUSTICE DEPARTMENT ARROGANCE, IT REPORTED AN AUTHORIZATION 

BILL, DELETING FUNDS FOR THE OFFICE OF THE ATTORNEY GENERAL UNTIL 

THEN-ATTORNEY GENERAL MEESB AGREED TO COMPLY WITH THE COMPETITION 

IN CONTRACTING ACT.  THAT CONTROVERSY, AFTER MUCH CONFRONTATION 

BETWEEN THE CONGRESS AND THE JUSTICE DEPARTMENT, WAS ULTIMATELY 

RESOLVED WHEN THE COURTS REJECTED THE CLAIMS OF THE JUSTICE 

DEPARTMENT AND FOUND THE GAO "STAY" PROVISIONS TO BE 

CONSTITUTIONAL. 
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THE JUSTICE DEPAKTNEMT, HOWEVER, APPEARS NOT TO HAVE LEARNED 

FROM ITS MISTAKES.  THE PROPOSED REGUIATIONS — WHICH APPARENTLY 

WERE ISSUED AT THE BEHEST OF THE JUSTICE DEPARTMENT ~ HAVE THE 

EFFECT OF DECLARING THE LAW UNCONSTITUTIONAL AND ADVISING FEDERAL 

AGENCIES TO IGNORE THE LAW.  SO, ONCE AGAIN, THROUGH PROPOSED 

REGULATIONS, EXECUTIVE AGENCIES ARE BEING ADVISED TO VIOLATE THE 

LAN. 

MR. CHAIRMAN, AS YOU WELL KNOW, THE COMPETITION IM 

CONTRACTING ACT RESULTED FROM CONCERN BY CONGRESS ABOUT THE 

ENORMOUS AMOUNT OF WASTE, FRAUD, AND ABUSE GOING UNCHECKED IN THE 

FEDERAL PROCUREMENT SYSTEM.  EVEN BEFORX THE STENCH FROM ILL WIND 

DRIFTED ACROSS THE POTOMAC, EXTENSIVE STUDIES AND INVESTIGATIONS 

BY CONGRESS SPANNING MORE THAN A DECADE CLEARLY SHOWED THAT MAJOR 

REFORMS TO THE GOVERNMENT'S PROCUREMENT PRACTICES WERE NEEDED IN 

ORDER TO BRING THESE PROBLEMS UNDER CONTROL.  THE CONGRESS 

CONCLUDED THAT ANY SUCH REFORM EFFORT WOULD HAVE TO START WITH A 

FIRM COMMITMENT TO INCREASE THE USE OF COMPETITION IN THE FEDERAL 

MARKETPLACE. 

CONGRESS INCLUDED THE GAO BIO PROTEST AUTHORITY IN CICA TO 

ENSURE THAT THE MANDATE FOR COMPETITION WOULD BE FOLLOWED AND 

THAT VENDORS WRONGLY EXCLUDED FROM FEDERAL CONTRACTS WOULD 

RECEIVE FAIR RELIEF.  EVEN THE BEST-DRAFTED LAW IS USELESS 

WITHOUT SOME MEANS OF ENFORCEMENT.  THERE WAS NOTHING NEW ABOUT 
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THE BID PROTEST PROVISIONS IN CICA.  THEY NERE DESIGNED TO 

.SIGNIFICANTLY STRENGTHEN PROCEDURES ALREADY IN EXISTENCE AT SAO 

PRIOR TO THE ENACTMENT OF THE COMPETITION ACT.  6A0 HAD BEEN 

EXAMINING EXECUTIVE BRANCH CONTRACT ANARO PROTESTS FOR ABOUT 60 

YEARS UNDER ITS AUTHORITY TO DETERMINE THE LEGALITY OF PUBLIC 

EXPENDITURES AND HAD BEEN MAKING AWARDS OF COSTS. 

GAO'S COST AND FEE AWARD AUTHORITY IS INTENDED TO ENHANCE 

THE PROSPECTS THAT PROTESTS WILL BE BROUGHT FOR GAO'S 

CONSIDERATION.  WITHOUT THE ABILITY OF GAO TO AWARD PROTEST 

COSTS, POTENTIAL PROTESTORS, EVEN THOSE WITH VERY MERITORIOUS 

COMPLAINTS, COULD BE DISSUADED FROM FILING PROTESTS BY THE HIGH 

COSTS OF PURSUING PROTESTS.  IN ADDITION, THE ABILITY TO AWARD 

BID AND PROPOSAL PREPARATION COSTS GIVES GAO A WAY TO PROVIDE 

MEANINGFUL RELIEF WHEN REMEDIAL PROCUREMENT ACTION, SUCH AS 

SUSPENDING AWARD OF THE CONTRACT, IS NOT POSSIBLE.  . 

I BELIEVE THAT THE AUTHORITY OF GAO TO AWARD COSTS TO 

COMPANIES FILING MERITORIOUS PROTESTS IS INTEGRAL TO THE SCHEME 

OF THE COMPETITION IN CONTRACTING ACT AND ESSENTIAL TO THE FULL, 

FAIR, AND OPEN COMPETITION THAT CICA WAS DESIGNED TO ENSURE. 

THESE PROVISIONS ARE ESPECIALLY IMPORTANT TO SMALL AND 

DISAOVAMTAGED BUSINESSES, WHICH ARE UNLIKELY TO HAVE THE "DEEP 

POCKETS" NECESSARY TO FINANCE A BID PROTEST.  IN MY VIEW, 

ACCORDINGLY, THE EXECUTIVE BRANCH CHALLENGE TO THOSE PROVISIONS 
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CONSTITUTES A FUMOAMENTAI. ASSAULT ON THE COKPETITIOM XM 

CONTRACTING ACT. 

MR. CHAIRMAN, THE COMPETITION IN CONTRACTING ACT, HHICH YOU 

PLAVED A KEV ROLE IN ENACTING, HAS WORKED.  COMPETITION IS NOW 

THE STANDARD IN FEDERAL PROCUREMENT.  SOLE SOURCE AWARDS ARE NOW 

STRICTLY LIMITED.  MORE FIRMS HAVE AN OPPORTUNITY TO COMPETE FOR 

FEDERAL CONTRACTS.  ALTHOUGH THERE ARE STILL ABUSES - SUCH AS 

THOSE AT THE JUSTICE DEPARTMENT CURRENTLY UNDER INVESTIGATION BY 

THIS COMMITTEE - A LEVEL PLAYING FIELD HAS BEEN CREATED IN 

FEDERAL PROCUREMENT. 

MR. CHAIRMAN, WE CANNOT GO BACK TO THE DAYS OF SWEETHEART 

DEALS, $500 HAMMERS AND $1000 TOILET SEATS.  THE COMPETITION IN 

CONTRACTING ACT MUST BE DEFENDED.  I BELIEVE THAT THROUGH ITS 

EMPHASIS ON COMPETITION, THE COMPETITION ACT HAS SAVED THE 

TAXPAYERS BILLIONS OF DOLLARS.  IN SO DOING, HOWEVER, IT HAS MADE 

POWERFUL ENEMIES IN THE EXECUTIVE BRANCH, WHO WOULD PREFER TO GO 

BACK TO THE "GOOD OLD DAYS."  THE CONGRESS SHOULD RESIST THEIR 

LATEST ATTACK. 

I BELIEVE THAT THE GAO PROTEST PROVISIONS ARE 

CONSTITUTIONALLY SOUND, AND WILL BE UPHELD BY THE COURTS.  ON 

THIS MATTER, HOWEVER, I WILL DEFER TO THE GENERAL COUNSEL TO THE 

CLERK OF THE HOUSE, WHO I UNDERSTAND WILL ADDRESS THE LEGAL 

ISSUES IN HIS TESTINCMIY TODAY. 
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MR. CHAIRMAN.  I THINK THAT THE JUDICIARY COMMITTEE ALSO 

SHOULD LOOK CAREFULLY AT HOW THE JUSTICE DEPARTMENT IS SPENDING 

THE TAXPAYERS' FUNDS ON THIS "ASSAULT LITIGATION.*  RATHER THAN 

FULFILLING ITS MISSION OF DEFENDING THE LEGAL INTERESTS OF 

FEDERAL AGENCIES, THE JUSTICE DEPARTMENT HAS LAUNCHED A 

CONSTITUTIONAL ATTACK ON A lAH THAT MAS PASSED BY OVERWHEUtlNG 

MAJORITIES IN BOTH BODIES OF CONGRESS, HAS SIGNED BY THE 

PRESIDENT, AND HAS BEEN IMPLEMENTED EFFECTIVELY FOR 7 YEARS.  IT 

IS FRIGHTENING TO THINK THAT OTHER STATUTES THAT ARE UNPOPULAR 

WITH THIS ADMINISTRATION COULD BE NEXT ON THE JUSTICE DEPARTMENT 

MIT LIST. 

THE ORIGIN OF THIS LAWSUIT AND THESE PROPOSED REGULATIONS 

REMAINS A MYSTERY.  CERTAINLY THERE HAS BEEN NO OUTCRY BY FEDERAL 

AGENCIES. WHICH HAVE BEEN COMPLYING WITH THE LAW FOR 7 YEARS.  MO 

AGENCY CCMfPLAINTS HAVE BEEN BROUGHT TO THE ATTENTION OF THE 

GOVERNMENT OPERATIONS COMMITTEE.  IT IS TELLING THAT THE JUSTICE 

DEPARTMENT COULD NOT EVEN FIND A LAWSUIT TO DEFEND, BUT RATHER 

HAD TO MANUFACTURE THIS UNPRECEDENTED SUIT FOR DECLARATORY 

JUDGMENT. 

AGENCY OFFICIALS HAVE ADMITTED THAT THERE WAS SUBSTANTIAL 

OPPOSITION TO THE JUSTICE DEPARTMENT'S COURSE OF ACTION FROM 

INDIVIDUAL AGENCIES AND WITHIN THE FEDERAL PROCUREMENT 

BUREAUCRACY.  NONETHELESS, THIS ADMINISTRATION'S AMBITION AND 



15 

AltROGANCB APPARENTLY NON OUT, AND NE NOW HAVE LITIGATION, 

CONFUSION, AND A CONSTITUTIONAL CONFRONTATION. 

THE GOVERNMENT OPERATIONS COMMITTEE INTENDS TO HOLD HEARINGS 

ON THE ACTIONS OF THE JUSTICE DEPARTMENT IN THE NEAR FUTURE.  WE 

INTEND TO WORK WITH THE JUDICIARY COMMITTEE TO GET TO THE BOTTOM 

OF WHY THE JUSTICE DEPARTMENT HAS PROCEEDED IN THIS UNPRECEDENTED 

MANNER TO ATTACK A LAW THAT HAS WORKED HIGHLY SUCCESSFULLY FOR 

SEVEN YEARS. 

THANK YOU, MR. CHAIRMAN. 
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Mr. BROOKS. Mr. Horton, a man who, I know, has spent the last 
25 years trying to save the people of this country, the taxpayers, 
billions of dollars. He has worked assiduously to prevent fraud and 
collusion within the Government while serving on the Government 
Operations Committee. 

Mr. Horton, the gentleman from New York. 

STATEMENT OF HON. FRANK HORTON, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 

Mr. HORTON. Thank you, Mr. Chairman. It is an honor and privi- 
lege for me to appear before this prestigious committee and to con- 
gratulate you for the first time on the chairmanship of this com- 
mittee. This is the first time I have appeared before it during your 
chairmanship. 

As you know, I served with you 13 years as your ranking 
member when you were the chairman of the Government Oper- 
ations Committee. It is an honor for me to testify on this very seri- 
ous subject of Competition in Contracting. 

As I read the papers today, I see there are a few matters of cur- 
rent interest that might come before your committee and also 
before the Grovernment Operations Committee. Certainly this is 
one of them. This issue is one by the Justice Department action 
that threatens a competitive procurement system, an essential in- 
gredient of which is an unbiased, qualified and independent bid 
protest mechanism. 

I might say parenthetically from the beginning of that bill, the 
bid protest procedure was a part and parcel of that bill. That is an 
integral part of that competition in contracting account. 

The Competition in Contracting Act embodies both components 
of an important, indeed fundamental. Federal procurement process. 
These components are competition, which produces the best prod- 
uct at the lowest prices, and a protest mechanism to guard against 
faulty or biased or unfair procurement. 

The Procurement Commission referred to was one of the impor- 
tant things we looked at as we went through that Commission's 
work. How do you have a very effective, quick protest procedure so 
people can move on with their contracting and so Government can 
go ahead and get the products that it is looking for? 

The Competition in Contracting Act passed the Congress in 1984 
as part of that year's Defense Authorization Act. It was signed into 
law by President Reagan and subsequently declared unconstitution- 
al by the Attorney General in a directive he sent to Federal depart- 
ments telling them not to comply with the act. 

I remember all the furor that occurred as a result. For the first 
time, an Attorney General said that an act was unconstitutional. I 
thought that responsibility was up to the Supreme Court. As a 
matter of fact, we made that point during the course of some hear- 
ings that we held following that. 

Then, that action by the Attorney General was challenged at the 
district and appellate levels where decisions were rendered in favor 
of the General Accounting Office. Then-Attorney General Meese 
withdrew the directive and the Competition in Contracting Act has 
operated effectively since 1985. 
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I take a moment to praise the work of Steven Ross, the General 
Counsel to the House of Representatives. He handled that case 
very well. He did an excellent, outstanding job. 

Subsequent to that, the directive was withdrawn. The action was 
no longer in effect as far as the declaration—as far as the declara- 
tion by Attorney General Meese that it was unconstitutional. 

That bill has saved the Federal Government, the American tax- 
payer, billions of dollars annually. 

I would like to make just a few points to follow on to what my 
chairman, John Conyers, has already said. 

All of us feel great pride in our country's accomplishments in the 
Persian Gulf. The defense industry feels a special pride, too. 

Their products worked and worked well. Those of us who consid- 
er ourselves architects of CICA feel a little special pride, too. Many 
of the products used in the gulf were procured under CICA, with 
competition the driving force that ensured high quality at the best 
price. I can guarantee you that the $50 billion-plus price tag of that 
war would have been subst£mtially greater without CICA. 

I might say parenthetically that the act followed the initial hear- 
ings we held in the Government Operations Committee looking at 
the problem of spare parts. Some of you will remember the Air 
Force had a little wrench they charged several thousand dollars 
for. There were all kinds of spare parts charged to the Government 
at tremendous amounts. 

Our hearings were held as a result of that spare parts controver- 
sy. Then we developed the Competition in Contracting Act which, 
as I say, was signed into law by the President in 1984. 

Then along came the Justice Department and its recent declara- 
tory judgment action that seeks to kill the bid protest mechanism, 
and hence, the act's effectiveness. And this brings me to my second 
point. The Greneral Accounting Office is being criticized today for 
what some consider operational practices that favor one party over 
another. This action by the Justice Department just taken is not 
part of that debate, and I want to make that very clear. This issue 
is not one of partisan politics. 

Instead, as Members of Congress we ought to be concerned as to 
how our Government buys the $200 billion in goods and services it 
consumes each year. We need an independent, unbiased bid protest 
mechanism with the resources to manage a wide range of contract 
disputes from a number of different agencies. 

"The Government Operations Committee held extensive hearings 
on this subject when it created the Competition in Contracting Act. 
The General Accounting Office made perfect sense to us. It has 
worked well. It continues to work well, and it works well precisely 
because of the independence GAO has, its multiagency abilities and 
its resources. 

However, the Justice Department seems to have a problem with 
the process on constitutional grounds. For that Department, it is a 
separation of powers issue. So how does the Department approach 
the issue? Does it approach the respective committees of Congress 
with its concerns, explain their reservations about the act? The 
Government Operations Committee has heard something from 
them but not the problem they have with CICA. Government Oper- 
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ations is the committee in the House that it would approach, and I 
am aware of no such effort. 

Does it suggest legislative changes to the act and propose a solu- 
tion that would guarantee the integrity of our procurement system, 
a system, again, that is forcing cost and quality competition in the 
Federal procurement process and saving the taxpayer billions of 
dollars? 

No, it takes neither of these reasonable approaches. Instead, it 
seeks a declaratory judgment against a small company which suc- 
cessfully protested a faulty procurement and was awarded attor- 
neys' fees. There is something inherently wrong with that 
approach. 

First, it runs counter to a rational sense of justice. Second, it 
threatens a procurement system that I think is working and work- 
ing well. 

Mr. Chairman, the courts have upheld the Competition in Con- 
tracting Act before, but times change, courts change, and issues are 
framed differently. If the Justice Department loses its action, then 
our act and its essential bid protest mechanism are protected. But 
if it wins, then Justice has proved its point on its separation of 
powers issue. 

But we will lose, and by "we" I mean the Federal Government 
and its ability to procure goods and services in a fair, cost and 
quality-effective manner, and, of course, the American taxpayer 
will lose also. This is a matter of good government, not of partisan 
politics, and that is the point I would like to leave with this 
committee. 

Mr. Chairman, I worked with you in constructing this procure- 
ment system. I know the time and effort you invested in it, that I 
invested in it, that the Government Operations Committee invested 
in it. I hope and expect that the view from this table for certain 
Justice Department officials might be as intimidating as it should 
be as you and the members of this committee work through this 
authorization process. 

Mr. BROOKS. We now recognize the distinguished chairman of the 
subcommittee, Mr. Robert Wise of West Virginia. 

STATEMENT OF HON. ROBERT E. WISE, JR.. A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF WEST VIRGINIA 

Mr. WISE. I want to thank you also because I think this is a very 
encouraging way in which the oversight of one committee is assist- 
ing the oversight function of another committee. 

It is also an honor, of course, to be seated at the same table with 
my chairman and ranking minority member, Mr. Conyers and Mr. 
Horton. 

Our subcommittee has jurisdiction over the Department of Jus- 
tice. We have examined several programs at the Department, often 
with the very able assistance of the General Accounting Office. 

I will summarize both my lengthy statement submitted for the 
record, and I will summarize my less lengthy spoken, verbal state- 
ment. But what is beginning to emerge is a pattern of management 
inefficiency undermining the ability of the Department to carry 
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out its law enforcement mission. That is both in the civil and crimi- 
nal areeis. 

I am also concerned because of instances in which the Depart- 
ment of Justice has failed to comply with important Government- 
wide policies. The chief law enforcement agency for our Nation 
cannot itself maintain less rigorous standards of compliance with 
the laws of the United States than it asks for its citizens and other 
agencies. 

I would like to touch on several matters that are covered at 
length in my prepared statement. 

In the first area of halfway houses and contracting out, the De- 
partment of Justice contracts with the private sector to provide a 
broad range of activities. 

In one of the areas we investigated we looked at the administra- 
tion of contracts for community correction centers—better known 
as halfway houses—by the Federal Bureau of Prisons. That investi- 
gation identified a variety of problems in the program, the most se- 
rious of which was the failure to conduct background investigations 
of contract principals and their staff. 

In the case of a major New York halfway house, the operator— 
the contractor—had a record of manslaughter along with a lot of 
other misdoings and which was never picked up. 

There are also inadequacies in assuring compliance with the 
Bureau of Prison standards and contracts which are written so it is 
virtually impossible to penalize a contractor failing to provide serv- 
ices for which taxpayers have paid. 

Auditors have found problems in several of the Department's 
program areas where Justice is relying. Year after year auditors 
repeatedly find problems in this procurement process. 

I would like to turn to the asset seizure area now. Under its asset 
forfeiture and seizure authority, the Department has seized and re- 
tained for law enforcement purposes several small aircraft. We 
heard complaints the Attorney General was using the FBI planes 
to the detriment of the law enforcement missions. 

I requested the GAO to look at their use. They found three sets 
of planes were used for executive transportation 53 percent of the 
time to transport the Attorney General and Director of the FBI to 
give speeches, attend meetings and visit field locations. 

GAO made recommendations including that Justice conduct a 
cost analysis presently required by the Office of Manfigement and 
Budget. As of today, we have no indication that such an analysis 
meeting 0MB standards has been performed. The Attorney Gener- 
al did take care of his problem, however. He signed an order con- 
taining a blanket authorization for his own use of planes because 
of security considerations. 

There have been other problems keeping track of the Justice air 
force according to the Marshals Service. A plane with sensitive 
communications equipment on board was stolen from Miami, FL. It 
is now in the hands of a narcotics cartel in South America. 

Last spring the subcommittee asked what seemed to be a simple 
question. How much debt is pending at the Department of Justice 
for collection? Justice is, of course, the debt collector—the ultimate 
debt collector—for the Federal Government. 
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I was surprised to find out how difficult the answer was to get at, 
and we asked the GAO for assistance. We learned $6.6 billion in 
unpaid civil debt and $968 million in unpaid criminal fines was 
pending collection. Furthermore, Justice was not able to account 
for $5.5 billion in recovered debt. 

Accordingly, the committee filed a recommendation for several 
improvements. The Department's failure to efficiently manage debt 
collection undermines the use of monetary penalties and contrib- 
utes to further erosion of the solvency of the federally guaranteed 
loan programs. 

There are other areas. One area that concerns me greatly is— 
and we have received a number of complaints on this—is certain 
prosecution practices along with statutory changes placing author- 
ity increasingly in the hands of prosecutors. It is my feeling that 
the Department and Congress should monitor this closely. 

Our specific recommendations include withdrawal of a memoran- 
dum issued by the Attorney General providing essentially that De- 
partment of Justice attorneys need not comply with selected ethi- 
cal rules adopted by State bars and the Federal courts. They do not 
have to play by the same rules everyone else has to play by. 

We also raised concerns about the cloak of secrecy on actions 
taken as a result of findings by Federal judges of misconduct on 
the part of Department of Justice attorneys. 

Recently, incidentally in a hearing not involving the Department 
of Justice but involving our information function under the Gov- 
ernment Information, Justice, and Agriculture heading, our sub- 
committee received testimony underscoring the importance of scru- 
tinizing the activities of Federal prosecutors. An analysis of data 
from several agencies revealed that two-thirds of the referrals for 
Federal prosecution from Federal enforcement agencies are being 
turned down. 

This raises questions regarding the effective implementation of 
our regulatory and criminal laws and suggests there is not ade- 
quate coordination of investigation and prosecution. 

This Judiciary Committee probably knows more than any others 
as well as the Government Operations Committee of the inefficien- 
cies in the Asset Seizure and Forfeiture Program. An important 
source of information for identifying problems in this program for 
the GAO and the Department has been audits produced by the 
Office of Internal Inspections in the Director's Office. These reports 
have identified problems such as the failure to keep track of valua- 
ble assets, diamonds, works of art and occasional sweetheart con- 
tracts with contractors. 

We learned these reports would be reduced significantly, and the 
subcommittee recommended Justice continue an inspection pro- 
gram equal to that in previous years. Justice's response to the sub- 
committee was a disagreement regarding transmission of a report 
to Congress. Justice never got at the heart of what we were 
requesting. 

"There is another area that the Judiciary Committee I know has 
great interest in and has been involved in. That is the Office of 
Justice Programs which contains five grant-making bureaus and 
which distributed nearly $500 million in block and discretionary 
grants this year. Our oversight hearings revealed infighting and 
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power grabbing at the Department of Justice have received as 
much attention as the distribution of grants. The Attorney General 
has now issued an order regarding control of all final grant-making 
which probably is inconsistent with the law. 

There are problems in monitoring grants and funds that have 
been improperly transferred. For that reason, I might add, I have 
introduced H.R. 1657 to halt the practice of the Justice Department 
granting to itself money. That is, within its own agencies instead of 
putting that money out on the street where it is supposed to 
belong. If they need to come to you to get authorization for the Ap- 
propriations Committee to get the funding, they ought to do it in a 
heads-up way. Congress should not appropriate the money for local 
law enforcement only to have it cycled back through the Justice 
Department systems to itself. 

On computer security, I already testified on that. Our message 
was simple. Sensitive information contained in Department com- 
puters is not adequately protected and is putting at risk the De- 
partment's core critical law enforcement mission. 

I know this committee is concerned about the adequacy of de- 
partmental systems used for the management of information, par- 
ticularly case management. We also noticed these problems involv- 
ing environmental litigation and referrals from the Offices of In- 
spectors General. Without these information systems, the Depart- 
ment of Justice managers will have great difficulty identifying 
breakdowns in their litigation effort. 

Mr. Chairman, there are other areas we could talk about. 
There is one I would like to touch on, the area you referred to in 

your opening statement: Obstacles being put in front of congres- 
sional subcommittees trjdng to conduct oversight. The officials at 
the Department of Justice seem to lack a fundamental understand- 
ing of our system of checks and balances including elected Repre- 
sentatives' constitutional responsibility to conduct inquiries con- 
cerning the administration of existing laws. 

We seem to be routinely confronted with obstacles to our per- 
formance. Over the past 2 years officials at the Justice Department 
have made many mistaken assertions claiming information need 
not be provided to Congress. I listed some of these mist£iken privi- 
lege claims in my statement. 

Finally, I point to the Attorney General's present policy that 
Members of Congress and committee staff cannot talk to Grovern- 
ment employees to obtain information regarding their activities 
notwithstanding the provisions of Federal law that the right of em- 
ployees to provide information to a committee or Member of Con- 
gress may not be interfered with or denied. 

The Attorney General insists that our staff and indeed Members 
either talk to supervisors or have the supervisors or the Office of 
Legislative Affairs present. It is hard to think somebody is going to 
blow a whistle—an employee two or three steps down in the ranks 
is going to blow a whistle—with the OLA official or their supervi- 
sor standing nearby. 

The oversight function and the authorizing function you perform 
is crucial. Oversight is crucial since the Congress has enacted new 
laws and delegated new authority to the Department and its pros- 
ecutors. I note since 1981 the Department's budget has grown from 
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$2 billion to $9 billion. The number of DEA agents has grown from 
1,800 to over 3,000, FBI agents from 7,700 to over 10,000. In 1980, 
the Congress appropriated $16.5 million for prison construction. In 
1990, it authorized $1.5 billion for such construction. 

I appreciate greatly the opportunity to appear before you today. 
Mr. BROOKS. Thank you very much. 
[The prepared statements of Mr. Wise follows:] 

PREPARED STATEMENT OF HON. ROBERT E. WISE, JR., A REPRESENTATIVE IN CONGRESS 
FROM THE STATE OF WEST VIRGINIA 

Mr. Chairaum. Rule X.4(c)(2) of the House of Representatives provides that the 
Committee on Government Operations repon its oversight findings to the standing 
committees of the House. The Subcommittee on Govenunent Informatioo, Justice, and 
Agriculture has been delegated responsibility for overseeing the Department of Justice 
(DOJ).  As Chairman of that Subcommittee, it is a pleasure to testify today to report on 
our activities. 

During my tenure as Chairman, the Subcommittee has examined several 
programs at the Department  We have often been ably assisted by the General 
Accounting Office, and I want to extend my appreciation to the Comptroller General for 
GAO's assistance. 

From this work, what is beginning to emerge is a pattern of management 
inefficiency which I believe undermines the ability of the Department to cany out its law 
enforcement mission-whether it is the enforcement of the dvil or criminal laws. There 
are also instances in which the Department of Justice has failed to comply with 
important government wide policies-policies which are often established by statute. 

The American public is ill served by a law enforcement agency which cannot 
efficiently carry out its responsibilities.  As Jims magazine recently reported, the 
criminal underworld is "professional, intelligent, efficient, and imaginative.' It takes an 
efficiently managed organization to combat an efficiently managed organizatioa The 
American public is also ill served by a law enforcement agency which does not itself 
maintain standards of rigorous compliance with the laws of the United States. 

L PROBLEMS IDENTinED THROUGH OVERSIGHT 

Problems in Contracting-The Department of Justice contracts with the private 
sector to provide a surprisingly broad range of activities, from court security, to data 
input, to management of assets seized in the Var on drugs.' In recent years. 
Departmental auditors have foui>d contract problems in several of the Department's 
program areas.' 

Last week, our Committee filed a report regarding the administration of contracts 
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for community correcdons centen (halfway houses) by the Federal Bureau of Prisons.' 
BOP contracts with almost 300 facilities throughout the country to provide correctional 
services for individuals returning to the community from prisons, as well as direct court 
commitments.  Our investigation identified a variety of problems in the program, the 
most serious of which is the failure to conduct background investigations of contract 
principals and their sta£f. In other words. Justice delegates important correctional and 
public safety responsibilities to contractors but does no more than conduct a criminal 
record name check through the NCIC/NLETS system~a process which the Attorney 
General himself has pointed out has severe limitations. 

Other problems identified included inadequacies in assuring compliance with 
BOP standards and contracts which are written so that it is virtually impossible to 
penalize a contractor who fails to provide the services for which the taxpayers have paid. 
Unfortunately, many of these problems are not new.' 

Our numerous findings and reconunendations with regard to contract halfway 
houses are relevant not only to the administration of this program, but also to assessing 
other efforts to provide correctional services through private contracts. 

As to contracting practices generally, in light of Justice's heavy reliance on 
contractors, it is particularly disturbing that auditors repeatedly find problems in the 
procurement process.  Accordingly, last year I asked the Attorney General what was 
being done to eliminate the pattern of inefficiency in contract administration, and was 
assured that the Department would 'concentrate on the procurement process' as pan of 
its annual review under the Financial Integrity Act.* Until Justice demonstrates that it 
has resolved its contracting problems, all contract initiatives should be viewed with 
skepticism, particularly when important program areas are involved. 

A Department which cannot efficiently select and manage its contractors cannot 
effectively mobilize those contractors for its law enforcement mission, and is highly 
susceptible to contraa fraud. 

Air Justice—Using its asset forfeiture and seiziu'e authority. Justice has seized and 
retained for law enforcement' purposes several small aircraft.  When we heard 
complaints that the Attorney General was using these FBI planes to the detriment of 
their use for law enforcement missions, I asked the General Accounting Office to look 
at their use. GAO fotmd that three such planes were used for executive transporution 
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53% of the time, the majority of which was to transport the Attoraey General and the 
FBI Director to give speeches, attend meetings, or visit field locations' 

GAO recommended that Justice conduct the cost analyses which are required by 
the Office of Management and Budget to determine whether transportauon could be 
provided more cheaply by the private sector, and meet the Department's stated security 
needs.  If so, the FBI aircraft, along with their highly trained FBI agent pilots, could be 
turned loose to conduct criminal investigations.  Alternatively, I suggested that the 
planes be made available to the Immigration and Naturalization Service and the Drug 
Enforcement Administration, both of which have said that they need smaller aircraft to 
meet mission needs.'   (One of the reasons given for the use of these planes was the 
need for "secure communications* for the Attorney General.  One plane was used to 
transport the Attorney General during a time that it did jiQt have such secure 
communications.) 

To date, we have no indication that an analysis meeting OMB's standards has 
been performed.  However, the Attorney General has signed an order containing a 
blanket authorization for his own use of the planes for personal travel because of 
security considerations. The order also authorizes himself to approve the personal use 
of DOJ aircraft by departmental employees, if such use is necessary for their protectioa 
It further appears that as the head of DOJ, the Attorney General has authorized himself 
to permit private individuals to accompany him on the planes when he determines this 
to be in the government's best interest.' 

Justice also seems to have problems keeping track of its planes. The Marshals 
Service told the Inspector General's Office that one of its planes was stolen from Miami. 
Florida: 

...the King Air was stolen and commandeered by narcotics fugitives from 
Columbia and current intelligence indicates the aircraft, including sensitive 
communications equipment aboard the plane, is now in the hands of a narcotics 
cartel in South America.' 

A Department which does not efficiently and effectively manage its air force will 
have a hard time getting off the ground in the war against crime. 
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Debt collection—so little money.  Last spring, I asked what seemed like a simple 
question:  How much debt is pending at the Department of Justice for collection? 

The answer was much more difGcult to find than I ever imagined.  Reports 
submitted by Justice contain information on amounts coUeaed, but ssn on the amounts 
pending collection. The Office of Management and Budget has been slow in submitting 
reports to Congress which are required under the Debt Collection Act of 1982. 
Furthermore, studies conducted b^ both the General Accounting Office and the 
Department's own auditors repeatedly found problems with accuracy of reporting. 
Accordingly, I asked GAO for assistance in getting the best answer possible. 

We learned that $6.6 billion in unpaid civil debt and $968 million in unpaid 
criminal fines was pending collection.  Furthermore, Justice could not account for $5.5 
billion in referred debt.  Accordingly, the Committee filed a report containing several 
recommendations for improvement   Subsequently, the Attorney General's spokesman 
stated that the Department has taken "steps to emphasize its commitment to debt 
collection as a priority management iteia 

The Department's failure to efficiently manage the collection of penalties 
undermines the usefulness of the assessment of monetary penalties as a law enforcement 
tool, and the failure to effectively manage debt collection efforts contributes to further 
erosion of the solvency of the Federally guaranteed loan programs. 

The exercise of prosecutorial authority-Decisions regarding whether to bring 
criminal charges; if so, what charges; and whether to prosecute or dismiss charges shape 
the character, quality and efficiency of the whole criminal justice system.  As a former 
Deputy Attorney General observed, prosecutors have "...more direct power over the 
lives, property and reputation of those in [his] jurisdiction than anyone else in this 
nation..."'   Yet, while the public is direttly afferted by the manner in which this 
discretion is exercised, the Courts and Congress afford enormous deference to 
prosecutors-a group whose number at the Federal level has grown from 1,839 in 1981 to 
approximately 4,028 today. 

Last year, the Committee issued a report pointing out that with recent 
developments in prosecution practices, along with statutory changes placing increasing 
authority in the hands of prosecutors, both the Department and Congress should 
monitor the exercise of tlUs authority more closely.   Our specific recommendations 
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included withdrawal of a memorandum issued by the Attorney General which provides, 
essentially, that Department of Justice attorneys need not comply with selected ethical 
rules adopted by state bars and the Federal courts.  If, as claimed by Justice, compliance 
with such rules hinders effective law enforcement efforts, we urged that the Department 
gather data regarding actual instances in which such problems have occurred, and seek 
corrective action from Congress. We also raised concerns about the cloak of secrecy 
surrounding disciplinary action taken as a result of findings by Federal judges of 
misconduct on the part of Justice Department attorneys. 

Recently, we received testimony which underscores the importance of scrutinizing 
the aaivities of Federal prosecutors.  A non-profit organization known as TRAC 
conducted an analysis of data obtained from a variety of agencies which led them to 
conclude that about two-thirds of the referrals for Federal prosection by the FBI, the 
DEA, and other Federal enforcement agencies are turned dowiL They also found wide 
divergence among Federal districts in their criminal and civil enforcement efforts.  Data 
like this raise important questions about the impact of the exerdse of prosecutorial 
discretion on Federal regulatory and criminal law enforcement programs. The high 
declination rates suggest that investigative and prosecution efforts are not being 
efficiently managed and coordinated, with the result that substantial Federal investigative 
effort may be wasted. 

Identifying and correcting problems in the asset seizure and forfeiture 
program—Perhaps more than any Committee of Congress, the Judiciary Committee is 
aware of the inefficiencies which have plagued the asset forfeiture and seizure program. 
Half a billion dollars annually is funneled through this program, currently considered a 
"high risk" area by OMB. For years, an important source of information for identifying 
problems in this program has been the audits of the U.S. Marshals' Offices which were 
produced by the Office of Internal Inspections. These audits identified problems such as 
the failure to keep track of valuable assets (diamonds and art) and occasional 
"sweetheart contracts" with contractors. 

We learned that with the creation of the Inspector General's Office, these 
inspection reports were to be reduced significantly.  Accordingly, we reconmiended that 
Justice continue an inspection program at a level equal to that in previous years." 
The Department's response to the Committee's report did not address such specific 
recommendations. Rather, DOTs response focused on the Department's disagreement 
with information contained in the records of the House Parliamentarian regarding the 
receipt of a report to Congress." 
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There is another maner related to the program I would like to mention in 
passing~the question of adequate staffing.  In response to audits critical of the program, 
the Marshals Service has repeatedly stated that their problems are due to inadequacies 
in staffing." This raises the question of whether changes should be made in the 
administration of the asset seizure fund to facilitate the addition of Federal staff. 

The Department must resolve the problems in this high risk area.  Failure to 
efficiently manage the program puts at risk millions of dollars in resources for the fight 
against crime. 

Department's Grant Unit-Is it Delivering the Goods? The Office of Justice 
Programs contains flve grant making bureaus.  This includes the Bureau of Justice 
Assistance (BJA) which administers the Byrne Grant Program and handed out nearly 
SSOO million in block and discretionary grants this year.  Our oversight hearings have 
revealed that infighting and powergrabbing at BJA receive as much attention as does the 
distribution of grants.    In addition, in a move inconsistent with Congressional intent 
when Congress established five independent bureaus-each headed by a Presidentially 
appointed cbief-in February of this year the Attorney General issued an order 
essentially giving control of all final grant making authority to the Assistant Attorney 
General for Justice programs. 

BJA, like the Bureau of Prisons, is plagued by monitoring problems. Justice 
earUer assured us that their monitoring efforts conformed with Congressional 
requirements, but a recently issued report from the Office of the Inspector General 
makes clear that is not the case."   Formula grants. Office of Victims of Crime, and the 
Bureau of Justice were all faulted by the IG for monitoring problems.    In addition, the 
IG found that the transfer of Byrne Grsmt Discretionary Funds to the Bureau of Justice 
Statistics was an unauthorized transfer in violation of Federal law. 

The Department's failure to efficiently manage this program leaves state and 
local jiuisdictions shortchanged in the fight against crime.  Again, mismanagement seems 
to be the common theme. 

There are two related legislative initiatives I would like to bring to your attention. 
Recently, I intrtxluced H.R. 16S7 to halt the practice of the Justice Department granting 
to itself money which Congress intended be spent for state, county and local law 
enforcement  I urge inclusion of its provisions in the reauthorization of the Office of 
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Justice Programs.  I am also personally very concerned about the future of the Byrne 
Block Grant Pro-am.  At the end of this fiscal year, the match requirement for state 
participation is due to double, a change which will cause many states to reduce their 
participation in the program.  For this reason. Congressman MoUoban and I introduced 
H.R. 2473 to keep this increase from occurring. 

Insecure computers-On June 27,1 testified before the Economic and Commercial 
Law Subcommittee to describe the failure of the Department of Justice to comply with 
the Computer Security Act of 1987.  I will not repeat that testimony today, but have 
attached a copy for your review. Its message is simple-sensitive information contained 
in Departmental computers is not adequately protected. 

The failure of Departmental management to insure the protection of sensitive 
information (such as grand jury information and the names of witnesses and informants) 
puts at risk the Departments core criminal law enforcement mission. 

BOP hazardous waste—still not cleaned up-Since 1987, the Bureau of Prisons has 
identified compliance with fire protection codes and regulations for the management and 
disposal of hazardous waste as a "material weakness' under the Financial Integrity Act 
In some places, prison factory by-products such as solvents, thiimers and paint were 
discarded in dumps on Bureau lands.  Where such lands are near local water supplies, 
not only are prisoners and prison employees at risk, but local populations face potential 
dangers as well." 

Accordingly, I asked GAO to find out what the Bureau of Prisons had done to 
correct hazardous waste problems.'"  Although the Bureau bad set aside about $16 
million for cleanup, this cleanup work was not to begin until the Bureau completed 
assessments at seven facilities. Bureau officials acknowledged that delays in awarding 
assessment contracts were likely to cause it to miss its scheduled cleanup completion 
date of September 30, 1992.  BiOPs response was to state that it would start certain 
projects in 1991, and we have not verified whether BOP followed its schedule. 
(The Inspector General has also issued a report identifying other problems in hazardous 
waste management which require correction/^) 

The failure to efficiently manage this program endangers human health and 
increases the risk to the Government of liabUify in lawsuits which result fi-om 
environmental damage. 
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Widespread minority underrepresentatioii at Justice-Like all Federal agencies. 
Justice is required by the Equal Employment Opportunity Act of 1972 to develop and 
implement affirmative action programs to eliminate the historic underrepresentation of 
minorities and women in the work force.  I requested a GAO study which found that 
Justice continues to have widespread minority underrepresentation in five of the six key 
jobs identified as the focus for its equal employment opportunity efforts. GAO also 
criticized Justice for collecting, but not analyzing, data which is necessary to determine 
long term trends. With regard to recruiting eCforts, GAO criticized the Department for 
&iluig to collect key data. 

The nation's premier law enforcement agency must be managed to insure that it, 
too, complies with the law. 

InfonM»tioii management?-! know that this Committee is concerned about the 
adequacy of Departmental systems used for the management of information—particularly 
case management  We too have noticed problems.  In the area of enviroimiental 
litigation, it took six months to obtain from Justice information identifying 'all lawsuits 
currently pending against departments and agencies of the United States for violations of 
environmental laws." There were sixteen cases in alL  According to the Attorney 
Generals' spokesperson, it took six months to get this information because the 
'computerized docket system does not categorize case entries in the manner required to 
respond quickly to your inquiry.'"    It is hard to imagine a docket system so poorly 
designed that information on cases in which the United States is a defendant is so 
difficult to obtain. 

More recently, I asked GAO to determine what has happened to criminal 
referrals from Offices of the Inspector Generals (OIG) to the Justice Department In 
the process, they found problems with the information management systems. The 
Executive Office of the U.S. Attorneys' primary management information system, the 
Prosecutor's Management Information System (PROMIS), does not track criminal 
referrals by agency OIG's. On the other hand, the Criminal Division's management 
information system, referred to as the Fraud and Corruption Tracking system (FACT), 
does not contain complete information regarding the nimiber of OIG referrals. 

Without good information systems, DOTs managers will have difficulties 
identiiyiiig breakdowns ia their litigatioD efforts. 
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Integrity Act of 1982 was enacted so that Federal agencies would identify and £QIIS£I 
internal control weaknesses.  The Comptroller General has said that the problems which 
erupted at the Department of Housing and Urban Development were the result of weak 
internal controls and second-rate accounting systems/'   In the FIA reports submitted by 
Justice since 1982, year after year many of the same material weaknesses are identified, 
yet uncorrected.  I am very concerned about Justice's apparent inability to correct 
problems which are identified as part of this process."  (In addition, the Department's 
Inspector General recently completed an inspeaion report identifying improvements 
which need to be made in this internal review process./' 

The failure of Departmental management to correct material weaknesses puts at 
risk billions of dollars of taxpayer's resources appropriated for the war against crime. 

Other items—I would like to conclude this summary of the work of the Subcommittee 
by mentioning a few other items: 

* The Subcommittee conducted a hearing regarding the Federal Witness Security 
Program.  We learned that prosecutors have encountered difficulties when bringing 
foreign national wimesses and their family members into the program.  Current 
immigration procedures do not permit a prosecutor to offer a prospective witness in 
need of protection permanent resident alien status, the ultimate assurance that they will 
not be deported to face certain death.  Accordingly, the Committee has recommended a 
change in the Inunigration and Naturalization Act to address these problems." 

* The Committee has focused its oversight of the Drug Enforcement 
Administration on DEA's implementation of Operation Snowcap-a program designed to 
stop the flow of cocaine at its source." The Committee visited cocaine producing regions 
of Bolivia, Colombia and Peru, conducted several hearings, and issued reports on the 
status of U.S. interdiction efforts in South America. 

While we have been impressed with the enthusiasm and dedication of the U.S. 
personnel operating in the isolated reaches of the Andes, we have been concerned that 
U.S. and host country interdiction personnel have the resources necessary to accomplish 
this most difficult and all too frequently dangerous task; that the resources provided are 
appropriate for the task at hand; and that such resources are not misused. One example 
raises questions about the appropriateness of equipment is the following: during one of 
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our field visits to Bolivia, the Committee was repeatedly told of the need for additional 
cargo aircraft that could take-oS and land on the short and frequently primitive landing 
strips in the remote areas of the Chapare and Beni regions. The DEA has been seeking 
additional Casa aircraft for years, but the Department has been lending a deaf ear. 

*  In a matter pending in Federal District Court, the Department of Justice made 
several misrepresentations regarding a report of the Committee on Government 
Operations.  Accordingly, Representative Synar and I raised concerns with the Attorney 
General that the Department's lawyers do not always comply with the "great tradition of 
excellence, professionalism and commitment to the equal administration of the laws of 
the land."" 

n. OBSTACLES TO EFFECTIVE OVERSIGHT 

These are some of the areas in which we have identified problems, and in many 
cases, have made constructive suggestions for change. There is much more to be done. 
Unfortimately, our work is often slowed, and sometimes seriously impeded, by obstacles 
created by the Department Sometimes it seems that officials at the Department of 
Justice lack a fimdamental understanding of our system of checks and balances-a system 
premised on accountability of the actions of the &wcutive Branch to the Congress and 
to the American public. 

Congress' investigative responsibility was described by Justice Wilson, a member 
of the first Supreme Court and a principal architea of the Constitution, as follows: 

The house of representatives...form the grand inquest of the state. They will 
diligently inquire into grievances, arising both from men and things." 

The obligation to conduct investigations derives from the legislative authority of 
Congress under the Constitution and encompasses "inquiries concerning the 
administration of existing laws as well as proposed or possible needed statues...It 
comprehends probes into departments of the Federal Government to expose corruption, 
inefficiency or waste.'"  To carry out that responsibility, we need extensive information: 
"Congress, whether as a body, through committees, or otherwise, must have the widest 
possible accMS to executive branch information if it is to perform its manifold 
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responsibilities effectively."" James Wilson, who led the fight for the Constitution in the 
Pennsylvania Ratification Convention, said it best: The executive is better to be trusted 
when it has no screen...not a single privilege is annexed to his character..."" 

While the duty of inquiry is among the responsibilities we assume when elected to 
represent the people, we are routinely confronted with obstacles to performing that duty. 
Over the past two years, among mistaken assertions made by the Attorney General and 
his assistants have been the following: 

* ordinary audit reports catmot be provided to Congress; 

* routine agency documents are covered by grand jury secrecy, notwithstanding 
the fact that Rule 6(e) of the Rules of Criminal Procedure only covers matters occurring 
directly before a grand jury; 

* requested documents or information caimot be provided because a variety of 
litigation privileges (appropriately asserted against private parties) preclude such access, 
notwithstanding the fact that these privileges are irrelevant to Congressional inquiries; 

* the restrictions of the Privacy Act or exemptions under the Freedom of 
Information Act preclude the submission of materials to the Congress, notwithstanding 
the provisions of those Acts specifically exempting Congress; and, 

* 'executive privilege' covers a routine management report. 

And, this does not exhaust the list of mistaken claims which we have heard. 

Needless delays have become a way of doing business with the Congress.  For 
example, commitments to provide information are made, then broken.  The American 
public is ill-served by such tactics which divert the time and attention of Congress from 
its crucial role of probing into the department "to expose corruption, inefficiency or 
waste.' 

Finally, there is the Attorney General's 'policy" which provides that Members of 
Congress and the Committee staff cannot talk to government employees to obtain 
information regarding their activities, notwithstanding the provisions of Federal law that 
the right of employees to provide information to a committee or Member of Congress 
"may not be interfered with or denied.*  The "policy" also insists that when the 
Attorney General 'authorizes' discussions with Federal employees, supervisors or 
representatives of the Office of the Legislative Affairs must be present to 'insure 
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accuracy" and that informatioii 'goes out with one voice.' This is because of the 
Attorney General's concern that Congress will have a 'chilling effect' on Federal 
employees. 

Can you imagine a prosecutor accepting a bank president's claim that the only 
witness to a robbery that the government can interview is the supervisor who was in his 
office, rather than the bank teller who was an eye witness to what happened?  Suppose, 
(hypothetically of course) a Federal employee was told by his supervisor to do something 
inconsistent with the law or maybe to "revise" figures in a way inconsistent with the facts. 
Can you imagine him or her saying that in front of the offending supervisor?  As a 
former Watergate Counsel pointed out, if such 'ground rules" had been imposed on the 
Watergate Committee: *...it would probably have taken us about three yean longer to do 
what we did.'** 

The Subcommittee's halfway house inquiry illustrates why we cannot simply rely 
on what bureaucrats tell us to determine serious deficiencies in the implementation of 
Federal laws. This spring, the Executive Direaor of a contract focility in New York 
pled guilty to one coimt of a 20 count indictment. The indictment recited counts of 
bribery which were based on giving drugs to iiunates and extorting sex from them. 
When the Subcommittee asked the Bureau of Prisons (BOP) what was necessary to 
address the problems which gave rise to this situation, we were told they had hired 
additional staff to conduct monitoring at contract facilities.  But, as a result of our 
persistent efforts to review agency documents and talk to field staffs we disclosed that 
the Bureau's solution was totally inadequate. 

For example, our review of documents [which BOP initially claimed were covered by 
grand jury secrecy] and discussions with 'line* staff revealed several problems: 

* A folse resiune was submitted by the Executive Director of the halfway house 
who had a previous conviction of manslaughter under very disturbing circumstances. 
BOPs review of the contractor's qualifications was inadequate to identify these facts. 

* A document fiom the 'pre-occupancy' inspection-the purpose of which is to 
insure that a contraaor can comply with Bureau of Prisons' standards-was prepared by 
the contractor, not the government monitor.  Furthermore, the monitor did not confirm 
the ability of the contraaor to comply with BOP standards. 

* Monitoring documents were incomplete with respect to the very program areas 
in which abuses occurred, and the monitor failed to maintain records supporting the 
conclusions that he did reach. 

In other words, because we were ultimately able to go to the sources, our 
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investigation revealed that not only is additional staff needed, but the Bureau of Prisons 
must fundamentally reform its practices in selecting and monitoring contractors who 
provide halfway house services. 

The Department of Justice is creating obstacles to oversight at the very time that 
time it is most important for Congress to carry out its responsibility to oversee the 
Depanment.  Congress has enacted new laws and delegated even more power and 
responsibilities to the Depanment and its prosecutors.  We have authorized new agents 
to arrest, new prosecutors to convict and new prisons to hold those who commit crime. 
Since 1981, the Department's budget has grown from $2J5 billion to $9.28 billion. The 
number of DEA agents has grown from 1,8% to 3,561 and of FBI agents from 7,751 to 
10,198. In 1980, we appropriated S16.5 million for prison construction and in 1990, we 
authorized S1.5 billion dollars for such construction. 

Rapid growth like this brings with it new opportunities for waste, fraud and 
abuse.  New prosecutors, just by virtue of their inexperience, may more susceptible to 
mistakes in judgement amounting to an abuse of power-particularly now that the 
Department is under increasing pressure to 'do something' about crime.  Underpaid 
DEA agents, routinely confronted with danger and temptation, may be increasingly 
susceptible to corruption.  Under these circumsunces, I would think that the 
Department would welcome, rather than resist, efforts to determine what is really 
happening at the Department. 

13 
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PREPARED STATEMENT OF HON. ROBERT E. WISE, JR., A REPRESENTATIVE IN CONGRESS 
FROM THE STATE OP WEST VIRGINIA, BEFORE THE SUBCOMMITTEE ON ECONOMIC AND 
COMMERCIAL LAW, COMMITTEE ON THE JUDICIARY, JUNE 27, 1991 

Mr. Cbainnan, I appreciate having the opportunity to comment briefly today on 

the work my Subcommittee has done regarding computer security. Of particular concern 

are the statements made by the Attorney General in response to questions from this 

Committee that problems identified by the General Accounting Office could "potentiaHy. 

permit the breach of sensitive data resident in the computers or automated storage 

media in some of the Department's various component organizations* and further, that 

DOJ has 'no evidence that any case or investigation has been compromised by a loss of 

information.* 

Justice may indeed not have evidence that one or another of its investigations has 

been compromised. But, it seems to me that lacking evidence to that effect does not 

mean that such investigations haven't been compromised. In fact, given the nature of 

computer security in general, and specific problems identified to date, it is not surprising 

that Justice would conclude that 'no cases or investigations* have been compromised. 

Mr. Harry Fliddnger, who testified before the Government Information Subcommittee 

in March said it best: "we don't know what we don't know.' We don't know what we 

don't know, indeed Mr. Ouiinnan 

If a security breach is exploited by organized crime or the drug cartels and results 

in the disclosure of the identity of informants working with the government, will they 

issue a press release announcing it? Not likely.  More likely they will seek to capitalize 

on such information, perhaps by feeding false information to the informant to wreak 

havoc on an investigatioD, or to set someone up. Or they may just quietly arrange an 

unfortunate acddenL 
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At the Subcommittee's request, GAO has conducted three reviews of computer 

security at Justice: 

* the EAGLE system, currently being installed throughout U.S. Attorneys' 

Offices: 

* the main Justice Department data center and the computer systems used by 

Justice Department litigation organizations; 

* and, after the sale in Kentucky of surplus computer equipment containing 

sensitive files, a review of the Department's actions to determine whether or not similar 

problems exist elsewhere. I know that you will hear testimony from the General 

Accounting Office, but there are some issues I would like to highlight. 

First, the aftermath of the Kentucky incident We know that equipment was sold 

through the surplus process and that data on those systems was not properly removed. 

The information contained on the storage media included grsnd jury information and 

information relating to the identity of confidential informants and the Witness Protectioa 

program. (There was also other information which, according to the Computer Security 

Act, is to be protected from unauthorized access). After several uneasy days for the 

Federal government, the systems were recovered. 

I cannot tell you wbere the information went, who saw it, and what use was made 

of it This is due in part to pleas firom Departmental officials that we not delve into 

specific focts gathered in conjunction with its ongoing criminal investijatioiL  Because 

our primary concern at the time was what the Department bad done to insure that there 

2 
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have not been, and will not be, *son-of-Kentucky* incidents, we chose not to pursue such 

details. However, I continue to expect Justice to prosecute any violations of the criminal 

laws which may have occuned, and you may want to question the Department regarding 

the status of its inquiry. 

To date, I am not satisSed that Justice has done enough to protect itself from 

another 'son-of-KcBtucky" incident According to testimony received by iny 

Subcommittee, Justice's review of the sale of surplus equipment was very limited. It 

was only last Friday that Justice was following up on GAD'S recommendation and made 

a request to all of the Department's Bureaus to identify all computer equipment with 

storage capability which has been suiplused since January 1, 1990.   Components like the 

Marshals Service and the Bureau of Prisons also process sensitive information on their 

computers. And, in the case of the FBI, for example, a recent Inspector General's 

report found that the FBI could not account for more than 2,000 pieces of ADP 

equipmeuL Where is that equipment, and what was on it? 

GAO also testified that it had concerns regarding the reviews of Offices of the 

U.S. Attorneys wUch were conducted by the Executive Office. The scope was too 

narrow to adequately identify aU equifmient which may have been surplused by U.S. 

Attorneys, and they had reservations about the accuracy and completeness of data 

reviewed by the Executive Office. 

Furthermore, a limited official use* report submitted by OAO to us and the 

Department describes facts regardiiv ongoing problems in the management of 

3 
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computers. If uncoirected, they clearly pose security problems.  Based on the facts 

presented regarding ooe practice in particular, if I were an official of the Department I 

would iuil be willing to put my neck out and assure any Conmiittee of Congress that 'no 

cases or investigations' have been compromised. 

At this point, I do not know if the problems identified have been satisfactorily 

resolved.  For example, both my Subcommittee's Ranking Minority Member and I felt 

that Justice's testimony with regard to action taken to resolve questions related to 

equipment in at least two U.S. Attorneys' offices, was mushy.  In addition the 

Departmental response to the GAO report, which is required by Section 236 of the 

Legislative Reorganixation Act, is past due.  So, we too, do 'not know what we do not 

know." 

In reflecting on what we learned, it seems to me that the more informative 

answer to your question to the Attorney General is not that Justice has 'no evidence,* 

but rather to explain what evidence it jsiSS have that none of its cases or investigations 

has been compromised.  I do not believe Justice can provide such evidence. For one, I 

do not think that they have looked hard enough. What would they bave7-a certified, 

return receipt from Pablo Escobar indicating that at no time he received information 

from Justice's systems regarding an informant? 

Turning now to the review of the main data center and the litigating 

organizations, GAO identified several problems, induding weaknesses in physical 

security.  In January 1991, Justice let a contract to correct certain vulnerabilities at the 

4 



data center. In the context of the Attorney General's response to this Committee, I 

want to bring to your attention the foOowing statement in the GAO report 

there is no formal system for specifically tracking computer security violations, 
and the security staff were unable to provide documentation and specific details 
on the few incidents they said had occurred. 

Absent such capability, how does the Attorney General know that there have juU been 

breaches whidi compromised its activities?   Again, we 'do not know what we do not 

know* and, as the National Research Council has been trying to tell us, until government 

has the capability to identify and report breaches, we are at risk at the hands of a clever 

computer thief or a keyboard terrorist 

Finally, there is Project EAGLE. In 1989, GAO issued a report which found that 

Justice had not developed the required security plans and risk analyses for the project 

At the time Justice had agreed to do the required risk analyses and security plans prior 

to the installation and operation of the system. In March, Representative Peterson and 

I raised questions about the sutus of EAGLE, and GAO staff conducted a preliminaiy 

foUow-up inquiry to determine the current status of security safieguards.   We learned 

that while progress had been made, we nevertheless felt that it was important to write to 

the Attorney General to urge re-focused attention on this matter. With respect to risk 

analyses, in some locations they were not being completed before the EAGLE systems 

were installed. As we uM the Attorney General, it is important that all risk analyses be 

completed before installation. Furthermore, once risk analyses are completed, the 

identified risks must be corrected. For example, we understand that although a 

contractor has oonduded a vulnerability assessment of the EAGLE network, not all of 
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the identified vulnerabilities have been addressed. 

I believe that until the security compliance reviews and computer security training 

which are currently underway are adequately completed, the Department simply cannot 

provide assurances that breaches do not occur.  Maybe I can illustrate the problem by 

sharing with you a statement which appears in a memorandum regarding the results of 

one of the security briefings which took place a few months ago in a key metropolitan 

area: 

Personnel believe that the DOS 'erase/delete* commands removed sensitive data 
that was stored on hard disks.  If the equipment were to be removed from the 
ofBce under these circumstances, sensitive information could be compromised. 

It bears noting that the Kenmcky incident occurred in pan because of a lack of 

understanding of what works and does not work in terms of erasing data. And now, 

almost a year after the Kentucky incident, I still have oooceros about Justice's ability to 

adequately protect its sensitive information. 
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Mr. BROOKS. Mr. Conyers—Mr. Chairman—do you believe the ac- 
quisition regulation of GAO regarding attorney fees and bid prepa- 
ration costs is consistent with congressional intent in enacting the 
Competition in Contracting Act? 

Mr. CONYERS. NO, I don't. I think this lawsuit is a precedent, as I 
have indicated. What we have now is the Department of Justice de- 
claring, in its view, a provision of the law, signed by the President, 
passed by both bodies, to be unconstitutional. Then, introduce a 
lawsuit to have it declared unconstitutional, while at the same 
time introducing the changes that would be operative in the Feder- 
al Register. 

In other words, they have become the judiciary in deciding ques- 
tions of constitutionality, and they have become the legislature in 
deciding what the remedy shall be in terms of how the rules of this 
pajrment process will occur. So they have become all three 
branches of Congress as opposed to a more orderly process of us 
trying to meet, hold hearings, and process. 

But the key point in this, Mr. Chairman, Members, is that there 
were no complaints coming from the agencies of the Government 
that were in the bid process procedure. They are not a party to the 
suit nor had they brought forward even one complaint. 

So they have created a wall of secrecy in which they dropped this 
on us. I think it harks back to the days when Attorney General 
Meese thought that he had a duty to instruct the President that 
anything he thought was unconstitutional, he was not supposed to 
obey. And we would let the chips fall where they may from there. 

We are harking back to that kind of procedure which is, frankly, 
shocking. 

Mr. BROOKS. Mr. Wise, you have to leave? 
Mr. WISE. If that would be possible, Mr. Chairman. 
Mr. BROOKS. Let me just ask you a few questions. 
The Attorney General is proposing that his Department be given 

perpetual authorization without the benefit of oversight hearings. 
How do you view this proposal? 

Mr. WISE. Well, Mr. Chairman, if Congress wants to create an ex- 
ecutive emperor for life, at least measured by the life of an admin- 
istration, you can do that. On a serious note, I think that would be 
disastrous. We have enough trouble conducting adequate oversight 
now over the Department of Justice. I don't know how it is on your 
committee. I suspect it is the same as on our subcommittee. I have 
excellent staff, but I don't have enough hounds for this hunt. Keep- 
ing track of what we have and what is there is tough enough, par- 
ticularly in light of the "new privileges" and obstacles being tossed 
to conduct adequate oversight. 

To give the Department of Justice the opportunity to say we 
never have to come back before Jack Brooks and the Judiciary 
Committee again, we will never get them to talk to us. 

I would urge you not to follow that approach. I am not that wor- 
ried about it. 

Mr. BROOKS. Based on your testimony, do you believe the enforce- 
ment of ethical standards within the Department is lacking? 

Mr. WISE. Yes. It is an area of great concern as reflected in our 
report and particularly of concern to me. We get complaints. Of 
course, you have members of the bar that are reluctant to come 
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forward. You have this kind of back door stuff because they have to 
deal with the Justice Department every day. We get a number of 
complaints. 

The one that the committee has been especially critical of is the 
Attorney General's action seeking to exempt departmental attor- 
neys from not having to comply with rules of State bars. As I un- 
derstand, the Department of Justice feels the attorneys don't have 
to abide by the regulations and ethical standards adopted by West 
Virginia, "rexas, California, or wherever they practice. You have a 
U.S. attorney who can move into an area, not comply with those 
ethical standards. Yet the lawyers in that region are expected, of 
course, to comply with those. 

It is a radical departure from past practice. 
Mr. BROOKS. YOU recall in the INSLAW case in 1987, the bank- 

ruptcy judge concluded that the Department—the Justice Depart- 
ment— 'took, converted and stole proprietary software through 
trickery, fraud and deceit." 

That judge thought they were acting without too much ethics. 
Mr. WISE. There have been other Federal judges that have writ- 

ten similar notations in their opinions. Yet, to the Justice Depart- 
ment, they feel they don't abide by the same ethical standards the 
rest of us do. 

Mr. BROOKS. Mr. Ckjnyers, it is my understanding the Depart- 
ment pressured the Federal acquisition regulatory counsel to issue 
his regulations. Do you have any evidence of that in your investiga- 
tion or evaluation? 

Mr. CoNYERS. We are trying to find out where all of this came 
from. We know that 0MB is the budget direction, and has that 
focus which comes directly from the President of the United States, 
from the White House. So we are going to look very closely into 
how all of this came about. 

There are a lot of people trying to take their fingerprints off the 
instrument right now, but we are going to have a hearing in Gov- 
ernment Operations to try to find out where all this interest came 
from. 

By the way, there have been statements quietly made by the or- 
ganizations and agencies, that have indicated they didn't want any 
part of this, that they were happy the way things were working. 
That is what makes this kind of suit a constitutional threat to the 
entire process. 

The Department of Justice is to protect and enforce the law. 
When the Department of Justice begins to unilaterally challenge 
constitutionality, we are in big trouble because that could be the 
beginning of a way we get a line item veto. An3^hing that any ex- 
ecutive officer doesn't like, he merely hauls it into court and goes 
about it that way. In the interim suspending the operation of the 
law until the outcome of the court proceeding. There is no prece- 
dent for that. 

We thought that a former Attorney General had been straight- 
ened out, but now we are back at this assault again. 

Mr. BROOKS. AS late as July 8 of this year—1991—in Federal 
Computer Week, they quoted a NASA procurement official, 
Thomas Layton, as opposing the Justice Department on this 
matter. He stated "In our system of law, a law is presumed to be 
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valid and agencies do not have the power to decide for themselves 
what the laws should be." 

I have one more question. 
Mr. Chairman, the last time the Competition in Contracting Act 

was attacked by the Justice Department in 1984-85, the Govern- 
ment Operations Committee voted to withhold the funds of the 
Office of Attorney Genered. Do you recall what that vote was? How 
that came about? You were there amd participated actively. 

Mr. CoNYERS. I was. It was a unemimous vote. We are hoping 
that we do not have to cut off the funds, but it seemed that that 
was a very instructive lesson in 1985 or was it 1986 that that 
happened? 

Mr. BROOKS. Yes. 
Mr. CoNYERS. So what we are trying to do is find out if we are 

going to all be reasonable and prudent men and women in the Fed- 
eral Government, or if we are going to have to do what you did 
with the full support of the committee and that is cut off the au- 
thorizing legislation for the Office of the Attorney General. I be- 
lieve, while you were at it, you cut it off for the Office of Manage- 
ment and Budget at the same time. 

Those are cautionary warnings I would hop)e the Department 
would take under advisement because  

Mr. BROOKS. We will get a copy of all of this in the hands of the 
Appropriations Committee. We will be talking with them, of 
course. 

Mr. CONYERS. I know you will negotiate with the usual openness 
that characterizes your relations with the executive branch most of 
the time. 

We were not unmindful of what the committee was forced to do. 
This time, it is an even stronger situation. They have Frank 
Horton and me over in Government Operations, and now we have 
you as chairman of the Judiciary Committee. It sounds like a worse 
situation potentially than it was in 1986. 

Mr. BROOKS. We will do the best we can. 
I wanted to ask you a question, Mr. Horton. If the Justice De- 

partment's challenge to GAO's bid protest authority is successful, 
is there another place in the Federal Government where this func- 
tion could be transferred? 

Mr. HORTON. There is, Mr. Chairman. First of all, I want to agree 
with what the chairman has said. Having lived through this before, 
if the act was unconstitutional, I think the Attorney General had a 
burden and a responsibility to inform the President, have the 
President veto the bill. 

Mr. BROOKS. If they thought it was? 
Mr. HORTON. Right. Which they did not do. They signed the bill. 

The President signed the bill. 
Then, the Attorney General issued a directive that it was uncon- 

stitutional, so don't agree with it. We were very concerned about 
that, Republicans and Democrats alike. We were very concerned 
about that at the time. 

I am concerned about it here now. First of edl, the Attorney Gen- 
eral has not been in touch with me to tell me—and it is a Republi- 
can administration and I am the Republican leader on that com- 
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mittee—they have not been in touch with me to tell me anything 
about the bill. I am the author of the bill. 

Mr. BROOKS. They have not tfdked to you? 
Mr. HoRTON. They have not. 
Mr. BROOKS. Just filed the lawsuit? 
Mr. HoRTON. That is all. And, as I recall, the bid protest proce- 

dures has always been a—the question is where you put it. We de- 
cided in the Government Operations Committee it was better to be 
put in the General Accounting Office because they were an inde- 
pendent ^ency. They could act quickly. And then because they 
worked with all the agencies and the other reasons we felt that 
that was the proper place to put it. 

It could be put in the GSA Board of Contract Appeals, but the 
administration—so many people in the administration are not too 
happy with them. They are having financial and workload prob- 
lems. I am not sure that they would be able to act expeditiously. 

The problem is to act expeditiously when you are dealing with 
one of these bid protests. You have the Government, you have a 
contractor and you have an aggrieved contractor. Somebody has to 
resolve it and resolve it quickly. We felt the best place to put it was 
in the independent agency, the General Accounting Office. They 
have the ability, the manpower, the money, and so forth. 

It could be put, as I say, in the GSA Board of Contract Appeals, 
but, again, we are going to end up where we were before. That is 
delayed action and contracts not being carried out, everybody sit- 
ting around doing nothing until it is resolved. Which I think is 
very bad in the procurement process. 

Mr. BROOKS. Mr. Fish. 
Mr. FISH. Thank you, Mr. Chairman. 
Mr. Chairman, the Committee on Government Operations per- 

forms an absolutely indispensable role not only for the Congress 
but for the American people. I want to thank the chairman and 
ranking minority member for the several issues that have been 
brought to our attention, serious issues today, because they will be 
very helpful to us in our continued oversight responsibilities. 

We also know the work—and the justifiable pride that you 
took—in fashioning the Competition in Contracting Act, but there 
must be something I am missing in understanding the depth of 
concern of the Committee on Government Operations over this par- 
ticular issue of the Comptroller General. 

It seems to me this is a separation of powers issue that is of a 
variety that is constantly—throughout our history—determined by 
the third branch of the Government, the judiciary, and, on that, I 
will ask you a series of questions. Maybe I am missing something. 

It seems to me that here the Department of Justice is seeking a 
declaratory judgment focusing on a narrow and severable provision 
of the Competition in Contracting Act. At issue is whether the 
Comptroller General, an instrumentality of the legislative branch, 
can award a successful bid protester preparation costs and attor- 
neys' fees. 

Is that the issue? 
Mr. HoRTON. I want to say it this way. That is a penny ante way 

to go about it. What they ought to do is come and talk with the 
Government Operations Committee and tell us we have a serious 



45 

problem about this. In my judgment, it is not a separation of 
powers issue. It is something that the General Accounting Office 
can do. It has done it. Has done it well. Nobody has been critical of 
them. If they want to resolve a question with regard to separation 
of powers, I think they ought to take it up with the Government 
Operations Committee and suggest legislation. 

For them to do it this way, I think, is reprehensible. I hope that 
we—that the counsel will go in and beat them as they did before. It 
was resolved by the courts at that time. 

As I said in my prepared statement, I don't know what the 
courts will decide now. They might go the other way. Very well 
could happen. But I think it would be to the disadvantage of the 
taxpayers and the process if they do go against it. Then we will 
have to have another way of resolving these protests. 

I am trying to emphasize to you the need for us to resolve those 
protests and do it in a quick, efficient, effective manner. 

Mr. FISH. DO we have a dispute here that there is not some justi- 
fication under Bowsher v. Synar—which was not decided until 
1986—for the view that the statute does give an executive branch 
function to the Comptroller General? 

Mr. CoNYERS. If I may answer that for my colleague, Mr. Fish. 
Let me point out that a dispute is one thing, but a declaration of 
unconstitutionality coming unilaterally from the Department of 
Justice and ordering the agencies to violate the existing law is the 
{>robIem. I am in perfect agreement with you that there could be a 
egitimate dispute about the separation of powers doctrine. I think 

it is a very minor one. I think our counsel will be able to point that 
out because the GAO has been doing this for so long without any 
complaint from any of the agencies that are involved in FARR. 

Here is the problem. Assuming there is a legitimate difference of 
view about this matter, for them to declare it unconstitutional, at 
the time they file the suit, and then order the agencies to disregard 
this provision, we have just ceded to the Department of Justice the 
judiciary and the legislative functions of government. That is what 
we are trying to slow down. 

What they did is that they ordered the agencies in FARR, NASA, 
GSA and another to discontinue obeying this provision of the Fed- 
eral statutes, and do it this way. They put out a proposed regula- 
tion and said that this is what we are going to do from now on be- 
cause of our findii/g of unconstitutionality. 

Therein lies th^ difference between a reasonable test of the sepa- 
ration of powers doctrine and a unilateral usurpation of the legisla- 
tive function. 

Mr. FISH. Mr. Chairman, I thsmk you very much for that. I think 
you have answered my second question. Maybe I was given some 
erroneous information. 

My question had to do with the continuing implementation of 
the act pending a determination on the declaratory judgment. I un- 
derstood under the regulations, the agencies are free to continue to 

?ay GAO awards and attorneys' fees and bid preparation costs, 
ou are saying they were mandated not to. 
Mr. CoNYERS. They were told that this provision is unconstitu- 

tional, and if they decided to continue obeying the law as presently 
written, they would be doing it at their own risk of recoupment. In 
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other words, they are saying if the Department of Justice wins this 
suit, then this money is going to go back. This puts them in a 
highly uncomfortable position and leads to the kinds of comments 
we know are floating around in the executive branch. 

Mr. FISH. I guess it is discretionary with the agencies as to 
whether they pay it. You are saying they pay at their peril. 

This idea of it being new concerns me. 
It seems to me the executive branch raised the issue prior to 

1985; that President Reagan when he signed the bill raised the 
issue; and three Attorneys General since then have raised the 
issue. Now the Synar case made it even more prominent. 

So I guess I am taking a longer view that this is the kind of 
thing that is sort of grist for the mill here in our constitutional 
procedures. We have to blame Brother Madison for writing it that 
way. 

Mr. CoNYERS. Not too completely. You know, it is one thing to 
have constitutional disagreements between the branches, we have 
them all the time, but it is altogether different for our President to 
sign into law a measure passed by both bodies, and then say that 
this law that I am signing is unconstitutional. I mean, that is what 
the veto is all about. There we have the opportunity to override it. 

But if we begin a practice for which there is no precedent in the 
Constitution or the statute that the President signs a bill into law, 
then declares through his Department of Justice it is unconstitu- 
tional, then that puts everything in the Department of Justice's 
hands in terms of determining what is, in fact, constitutional or 
not. 

Mr. FISH. I appreciate that very much. 
Thank you. 
Mr. BROOKS. Mr. Edwards. 
Mr. EDWARDS. NO questions, Mr. Chairman. 
Mr. BROOKS. Mr. Hyde. 
Mr. HYDE. Thank you, Mr. Chairman. 
This is a very interesting inquiry. It seems to me the procedure 

of choice for the Justice Department would have been to go into 
court and ask for an injunction, if they could get one, restraining 
the enforcement of the act pending a constitutional determination. 
To do it unilaterally—and I know nothing other than what you 
have told me this morning—does seem to be arbitrary and I cer- 
tainly do not think that that is the way they should have done this. 

Mr. CoNYERS. But there is something they could have done 
before, Mr. Hyde. If they would notify either me or the ranking mi- 
nority member about this, we meet with departments and agencies 
about these kinds of questions all the time. We had no inkling—I 
read about this. We never got a call. As soon as I heard about it, 
we sent a letter to the Attorney General asking him to delay the ' 
filing because we might need to change or modify the payments 
and costs award in the Competition in Contracting Act. It may be 
perfectly valid for all I know. I have not yet seen the suit. 

So there was one thing they could have done before they went in 
on the injunctive route, which I agree with you they could easily 
have done. 

Mr. HYDE. I am informed that Justice objected back in 1984 in a 
letter to Chairman Brooks, then chairman of the Government Op- 
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erations Committee, dated April 20, 1984. I am sure there were ob- 
jections noted in the President's signing statement. I think what is 
fascinating here—what students of civics ought to take note of is 
that this bill, very important bill, very useful bill, controversial 
bill, was folded into the Deficit Reduction Act, and so the President 
had to sign it. Had it come as a freestanding bill, he might well 
have vetoed it. 

But this habit we have around here of passing omnibus legisla- 
tion and putting everything in there from aardvark to zebra and 
shoving it at the President and saying, £iha, you sign it, that is not 
his fault. That is our fault. 

And I just think that that ought to be mentioned. 
Again, agreeing with you. Most useful legislation. The costs and 

fees, there is a legitimate controversy. We are jealous of our turf. 
That is being demonstrated here today. Rightly so. 

But the executive is jealous of its turf also and wants to hand 
down to succeeding administrations an unimpaired executive func- 
tion. So it is a legitimate controversy. 

The only way to adjudicate it is not unilaterally, but with a 
court. They are uniquely set up to determine these things. I would 
not be mad at them for filing the suit. 

I want to say lastly—not prolonging this, and not shutting you 
off at all—the Executive, as well as ourselves, take an oath to 
defend the Constitution, not laws which are subordinate to the 
Constitution. They should be law-abiding. There should be a pre- 
sumption of constitutionality pending an adjudication or 
injunction. 

I do agree with you as far as the way this was done. I would be a 
little more sympathetic—it seems to me who is going to call up 
whom and say who is going to work this out. 

They have never called anybody from what you have said. Maybe 
that is why this controversy has gotten out of hand. 

Mr. CoNYERS. Look, we are in agreement. The only thing I want 
to add is that I didn't realize that I should have combed the files 
from 7 years ago to find a 1984 objection. Remember  

Mr. HYDE. You mean Mr. Brooks didn't bring that to your 
attention? 

Mr. HoRTON. We knew about that. 
Mr. CoNYERS. Frank knew about that. 
Mr. BROOKS. We knew about it. You knew about it. 
Mr. HYDE. You read your mail. 
Mr. BROOKS. Everybody knew about it. When it was over with 

and we resolved it in the report. Congressmen Horton, Walker, 
Clinger, McCandless, Creiig, Nielson, Saxon, Swindall, Monson, Dio- 
Guardi, Armey, Lightfoot, and John Miller all signed a separate 
view saying that they agreed with the essential message of the 
report. In ordering Federal agencies not to implement certain pro- 
visions of the Competition in Contracting Act, the President, the 
Attorney General, and the Director of the Office of Management 
and Budget have taken action not permitted under the 
Constitution. 

Quoting the Marbury case of 1803, these Members said they 
agreed with the report in believing that every part of the Competi- 
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tion Act, which is an extremely important reform of Federal pro- 
curement law, appeared to be constitutional. 

The Justice Department's contention that the Comptroller Gen- 
eral is a part of the legislative branch and therefore unable to bind 
executive agencies in their actions was not convincing. They con- 
curred wholeheartedly in the first recommendation made by the 
report, that the executive should immediately withdraw its order 
that the agencies not comply with specified provisions of the Com- 
petition Act and instruct all executive officials to comply fully with 
the law. 

That is what the Republicans thought then. That is what the 
Democrats thought then, and that is what they think now. 

Mr. HYDE. Recapturing what little time I may have left  
Mr. BROOKS. YOU have got more time. Go ahead. 
Mr. HYDE. Thank you, sir. 
I can only say that having brought that to my attention, if any of 

those gentlemen are nominated for the Supreme Court, I would 
bring up at their confirmation hearing, their erroneous opinion of 
what is constitutional. 

Mr. BROOKS. Not a one of them admitted to smoking pot. 
Mr. HYDE. That is Texas pot. 
Mr. BROOKS. They probably ship a lot of it in. Well, thank you 

very much, gentlemen. 
Our next witness is Milton J. Socolar, Special Assistant to the 

Comptroller General of the GAO. Mr. Socolar recently testified on 
ADP mfmagement problems at Justice before the Elconomic and 
Commercial Law Subcommittee. 

He is accompanied by Richard L. Fogel, Assistant Comptroller 
General for General Government Programs, and Richard C. 
Stiener, Director of the Office of Special Investigations. 

Mr. Socolar, we thank you for appearing before the committee 
again. Your prepared statement will be made a part of the record. 
You are recognized now to speak as you see fit. 

STATEMENT OF MILTON J. SOCOLAR, SPECIAL ASSISTANT TO 
THE COMPTROLLER GENERAL, U.S. GENERAL ACCOUNTING 
OFFICE, ACCOMPANIED  BY  RICHARD  L.  FOGEL, ASSISTANT 

- COMPTROLLER GENERAL FOR GENERAL GOVERNMENT PRO- 
GRAMS, AND RICHARD STIENER, DIRECTOR, OFFICE OF SPE- 
CIAL INVESTIGATIONS 
Mr. SOCOLAR. Thank you very much, Mr. Chairman. 
My detailed statement outlines various difficulties we have had 

in obtaining access to the Department of Justice data relevant to 
certain kinds of examinations we make on behalf of the Congress. 

We have had few access difficulties with regard to other kinds of 
work we do at the Department. In a management review of the Im- 
migration and Naturalization Service we found that INS was in 
need of strong leadership to balance its dual roles of enforcement 
and service. 

We recommended that the Attorney General take action to bring 
the management of INS under control. Since our report was issued, 
both Justice and INS have moved systematically to improve the 
INS management framework. 
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Last summer we testified on the rapid growth of delinquent debt 
and the Department's deficient collection efforts. We observed that 
Justice lacked the system to track, manage and collect in a timely 
fashion civil debt referrals from other Federal agencies over $5 
billion. 

The Department has initiated actions toward correcting this situ- 
ation. Between 1980 and 1989 the Federal inmate population in- 
creased from 19,000 to over 53,000 or 80 percent. Inmate popula- 
tions are projected to further increase to over 125,000 by 1999. 

Projected costs could reach $29 billion by fiscal year 1995 and 
substantially more if additional expansion is approved to accommo- 
date Bureau of Prisons inmate projections for 1999. 

We found that with reasonably modified standards, the Depart- 
ment's requests for $315 million in expansion funds requested for 
fiscal year 1992 and any additional prison expsmsion funding in 
fiscal years 1993 and 1994 could be substantially reduced. 

At the end of 1990 with regard to asset seizure and forfeiture. 
Justice has a seized asset inventory of $1.4 billion being managed 
by the Marshal's Office. We found that substantial savings were 
possible through better oversight and consolidation of the seized 
asset management programs at Justice and the Bureau of Customs. 

The Department has taken some action on our recommendations 
to implement improved external controls. Program consolidation is 
under consideration. 

On June 17,1 testified before the Subcommittee on Economic and 
Commercial Law of this committee that the Department is not ade- 
quately managing its automated data processing resources or pro- 
viding adequate computer security. 

Senior E)epartment officials acknowledged that they have not ef- 
fectively fulfilled their ADP management responsibilities, a matter 
of particular concern in light of the Department's plans to spend 
over $2.7 billion for information technology and related services be- 
tween fiscal years 1991 and 1995. 

I review these examples because they illustrate the need for and 
the benefit of effective congressional oversight of Department pro- 
grams. Our ability to provide assistance to the Congress in these 
reviews depended on obtaining reasonable timely access to relevant 
documents and officials within the Department. 

The fact is, however, that we have not enjoyed consistently good 
access to information over the full range of our work. As we look 
less at administrative and support functions and more at investiga- 
tion and prosecutorial activities of the Department, we have en- 
countered increasing resistance to our requests for information. 

The problems are most prevalent at the Federal Bureau of Inves- 
tigation and in connection with our work related to financial insti- 
tution fraud. In February 1988, after documents released under the 
Freedom of Information Act raised questions about FBI terrorist 
investigations involving American citizens exercising their first 
amendment rights of free speech and peaceful assembly, we were 
asked by the chairman of the Subcommittee on Civil and Constitu- 
tional Rights to review the FBI's investigations of terrorist 
activities. 

In September 1990, we issued our report, but because of data 
access problems, we were unable to draw conclusions on whether 
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the first amendment rights of Americans were violated. The FBI 
refused to provide us access to information r^arding open investi- 
gations and insisted that information it considered sensitive be re- 
moved or redacted from the closed investigative files they did make 
available. 

As we have turned our focus toward a critical justice law en- 
forcement priority of the 1990*8, white-collar crime, we have en- 
countered similar access problems. As additional resources are ap- 
propriated in response to the enormity of the S&L debacle and 
growing worry over bank failures, congress has voiced concerns as 
to whether the resources are adequate, how well they are being 
used, and the results being achieved. 

Congress has provided the Comptroller General broad authority 
to access the records of Federal agencies in support of the oversight 
of Federal prc^rams and activities. Our problems at the Depart- 
ment generally fall into four broad categories—resistance to work 
done through our Office of Special Investigations, delays in obtain- 
ing routine management information, deletion of data from closed 
investigation files, and denial of any information related to ongoing 
investigations. 

Our Office of Special Investigations was established in 1986 to in- 
vestigate fraud, waste and abuse in Government programs. OSI in- 
vestigates allegations of fraud and abuse received from Congress, 
other sources or arising from GAO's own work. 

OSI assesses the merit of the allegations, which may be criminal 
in nature, reports relevant facts to Congress, and refers possible 
criminal law violations to the appropriate executive branch investi- 
gative or prosecutorial offices for fiirther action. 

Almost from its inception, OSI has encountered resistance at the 
FBI. It is the official Etepartment of Justice position not to provide 
assistance to OSI. Reasons cited by the Deputy Attorney General 
include the executive branch's exclusive constitutional obligation to 
conduct criminal investigations and concerns that OSl's requests 
for information were unrelated to smy review of FBI programs and 
procedures but were related instead to independent criminal inves- 
tigations. 

While the prosecution of criminal cases is, of course, referred to 
the executive branch, both Congress and the GAO clearly have au- 
thority to investigate matters that may involve potential 
criminality. 

Our authority to investigate all matters related to the receipt, 
disbursement, and use of public money extends by its plain terms 
to investigations of fraud, waste and abuse in Federal programs. 
With regard to delays in providing information, our review of the 
adequacy of the Department's response to financial institution 
fraud is a case in point. 

We requested basic management information from the FBI in 
December 1990, the kind of information the FBI had routinely sup- 
plied GAO in the past. In this instance, the FBI ultimately did pro- 
vide the data but only after 6 months of negotiations. 

In some instances. Justice and FBI insist upon information from 
requested files being deleted or redacted. The process is time-con- 
suming and leaves us with less than a full awareness of the facts 
involved. 
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This is currently occurring at the executive office of the U.S. at- 
torneys, where we have requested access to reports evaluating the 
performance of specific U.S. attorney offices. Under most circum- 
stances, the objectives of our work can be met through a review of 
closed case files. 

However, in some instances, information regarding open cases is 
essential to a credible evaluation of the effectiveness of Depart- 
ment efforts to identify and prosecute cases. All requests we make 
for data related to operations are categorically denied. 

The Department appears to be concerned that providing GAO 
with open case information might prejudice important prosecutions 
and result in loss of control over sensitive information. We under- 
stand the Department's concern. We are confident that it can be 
accommodated through appropriate safeguards. 

GAO routinely handles the most sensitive information and has 
an unblemished record in protecting it from inadvertent or other- 
wise inappropriate disclosure. Working with congressional commit- 
tees, we have identified several areas affecting investigative func- 
tions that warrant oversight priority. 

For example, are the Department's efforts to counter white-collar 
crime adequate? How do Federal law enforcement agencies set 
their investigative priorities and measure their effectiveness? How 
effective is the Drug Enforcement Administration war on drugs? 

We also think that a look at the overall management of the FBI 
would be worthwhile. In addition, because perspective appears to 
be lacking as to the interrelationships among various components 
of the criminal justice system, it is difficult to foresee the overall 
impact of budgetary changes in parts of the system. 

Pursuant to the Drug Abuse Act of 1988, we developed a model 
to address this problem and have successfully applied it to estimat- 
ing the national workload impact of enacting title X of S.1241, the 
Violent Crime Control Act of 1991. The future value of the model 
will depend on our ability to update the underlying data and as- 
sumptions and the Department's continued resistance to our access 
will most certainly affect adversely our ability to do the needed 
work in all of these areas. 

In closing, I would want to make clear that we understand the 
Justice Department's investigation and prosecution of criminal ac- 
tivity as being without question a critical executive branch 
responsibility. 

By its nature, this responsibility carries with it a set of impera- 
tives that limits the Department's discretion in disseminating cer- 
tain types of information to protect both the rights of those who 
stand accused and the integrity of the investigative process. 

In our view, however, these imperatives do not exempt the De- 
partment from congressional oversight nor do they prevent the De- 
partment from providing a wider range of information about its ac- 
tivities to the Congress and to the GAO than is now the case. 

The current situation is counterproductive, with both GAO and 
the Department wasting valuable resources in dealing with these 
access issues. In short, it is important that the Justice Department 
reach a greater accommodation with GAO in connection with pro- 
viding information and documentation in specific cases. 



As we recognize the importance of its role, we would in turn 
invite the Justice Department to recognize that congressional over- 
sight of executive branch activities is fundamental to the constitu- 
tional powers vested in the legislature. 

A self-evident but nonetheless critical prerequisite of effective 
congressional oversight is that Congress be fully informed. A par- 
tially informed Ck)ngress cannot balance interests fairly, resolve 
issues effectively, or deliberate soundly. 

That concludes my remarks, and my colleagues and I would be 
pleased to answer any questions that you or the other members 
may have. 

[The prepared statement of Mr. Socolar follows:] 
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PREPARED STATEMENT OF MILTON J. SOCOLAR, SPECIAL ASSISTANT TO THE 
COMPTROLLER GENERAL, U.S. GENERAL ACCOUNTING OFFICE 

Mr. Chairman and naDbara of tha Connittaa, thank you for tha 
invitation to taatify on tha authorization of tha Dapartnant of 
Juatica's budgat for fiacal yaar 1992.  Purauant to raquaata of 
thia and othar congraaaional coaunittaaa, tha Ganaral Accounting 
Offica haa oftan aaaiatad Congraaa during tha paat aavaral 
dacadaa in conducting ovarsight of tha Dapartmant, it* 
divisiona, and ita conponant aganciaa. 

RESULTS or GAP OVERSIGHT 

Innnigration and Naturalization Sarvlca 

In our managanant ravlaw of tha Imaigratlon and Naturalisation 
Sarvica (INS), wa found that INS Maa in naad of atrona laadarahip 
to balanca ita dual rolaa of anforcanant and aarvica.l Ovar tha 
paat dacada, waak managanant ayatama and inconaiatant laadarahip 
hava allowad aarioua problaaa at INS to go unraaolvad. 

Tha problana wa found had undarmlnad INS' affactivanaaa.  Na 
racommandad that tha Attornay Ganaral taka Imaadlata action to 
ansura INS put in placa aound managanant ayatama.  Although much 
ranaina to ba dona, I am plaaaad to taport that ainca our raport 
was iasuad, both Justica and INS hava movad ayatamatlcally to 
impcova tha INS managenant framawork. 

Dabt CoUactlon 

Last summar, wa taatiflad on tha rapid growth of dallnquant dabt 
and on tha Dapartmant's daficiant collactlon afforta.2 Wa 
obsarvad that Juatica lackad a ayataa to track, managa, and 
collact in a timaly faahlon civil dabt rafarrala from othar 
fadaral aganciaa — ovar SS billion. 

Subsaquantly, tha Dapartmant appointad an Aaaoelata Deputy 
Attornay Ganaral for Dabt Collactlon to cantrallia tha 
Oapirtnant'a dabt collactlon afforta.  Tha Dapartmant haa alao 
conmittad to isauing a long tarm atratagy to managa civil dabt 
collactlon mora ayatamatlcally. Beth actiena ara critical first 
atapa to managamant of tbla prograa. 

Buraau of Ptiaona • 

It la poaaibla to acblava aignificant potantial coat aavlnga in 
tha Buraau of Ptiaons* (BOP) multlbilllon dollar aspanalon 

tlmaigration Manaqamant; _       -  --ri-   Strong Laadarahip and Hanaoamant 
Raforms Haadad to Addraaa sarioua Probiama (CA0/GCD-}l-Z8, Jan. 
», 19»1).  

^U.S. Dapartmant of Juatica:  Ovarvlaw of Civil and Criminal 
Dabt gollaction tfforta i&kd/i-i&t-it-il,  July 31, W»).  
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program.3 Batwaen 1980 and 1989, th« federal innate population 
increased from 19,02S to 53,347, or 180 percent.  Inmate 
populations are projected to further increase to 125,478 by 1999. 

Projected costs could reach $2.9 billion by fiscal year 1995 and 
substantially more if additional expansion is approved to 
accommodate BOP inmate projections for 1999.  These amounts 
represent only a down payment on the ultimate cost of expansion; 
BOP estimates that operating facilities over their useful life 
costs IS to 20 times the construction costs. 

we found that if BOP modified the standards used in computing the 
need for additional facilities, it could substantially reduce—if 
not eliminate—its request for $315 million in expansion funds 
requested for fiscal year 1992 and any additional prison 
expansion funding in fiscal years 1993 and 1994.  The modified 
standards we proposed are already being embraced by state and 
local governments. 

Asset Seizure and Forfeiture 

At the end of 1990, Justice had a seized asset inventory of $1.4 
billion dollars which was being managed by the-Narshals Service. 
We found that substantial savings were possible through better 
oversight and consolidation of the seized asset management 
programs of Justice and the Bureau of Customs.* The Department 
has taken some action on out recommendations to implement 
improved internal controls over asset management and disposal, 
but program consolidation is still under consideration. 

Information Resources 

On June 27, I testified before the Subcooaittee on Econcoiic and 
Commercial Law, of this Committee that the Department is not 
adequately managing its automated data processing (ADP) resources 
or providing adequate computer security.5 Senior Department 
officials acknowledge that they have not effectively fulfilled 
their ADP Banaganent responsibilities--* aetter of particular 
concern in light of the Department's plans to spend over $2.7 
billion for information technology and related services between 
fiscal years 1991 and 1995.  After aore than a decade, the 
Department still does not have a well integrated case aanageaent 

3rederal Prisons;  Revised Design Standards Could Save Expansion 
Funds (GAO/GGD-91-54. Mat. 14, l991). 

*A53et Forfeiture;  Opportunities For Savtnos Through Program 
Consolidation (GAO/T-GGD-91-22, Apr. 25, 199l). 

Sserious Questions Remain About Justice's Management of ADP and 
Computer Security (GAO/T-IMTEC-91-17, June 27, 1991). 

2 
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•ystMt and is at laaat 3 yaaza fsoa Ita goal of having on*. 

Although part of ovacall AOP aanagaMaat, tbm  zaquitaaant fot 
eoaputac aaeurity daaaivaa apaelal attantion. tarious saeurity 
vulnatabilitiaa asiat with lifa-or-daath iaplleations for thosa 
whosa aafaty dapand on anonyaity. Iba Dapaitaant has not takan 
all of tha actiona nacaaaary to anauza that ita highly aanaitiva 
coaputat ayataas ara adaqoataly pcotoctad. 

Last suamaz, coaiputac aquipawnt aseaaaad by tha O.S. Attornay's 
effica in Laiington Kantucky, waa latar found to contain highly 
sansltiva data, including grand jury aatazial and infotaation 
zogarding confidantial infotaanta.  In Fabtuaty, a diffatant 
0.8. Attotnaya offica cautionad fadaral and local officials that, 
again, aanaitiva data that could potantially idantify agants and 
witnaasaa aay hava baan coaproaisad.  Ouz zaviaw ahowad siailar 
pattarna of naglact and inattantion nationWida. 

Tha fozagoing axaaplas illuatzata tha naad for and banafit of 
affectlva congzasaional ovazsight of Oapaztaant pzogzaaa.  Ouz 
ability to pzovida assiatanca to Congzaaa in thaaa zaviawa 
dapandad on obtaining raaaonably tiaaly accaaa to zalavant 
docuaanta and officials within tha Oapaztaant. 

Tha fact ia, howavai, that wa hava not anjoyad conaiatantly good 
accaaa to tha infozaation nacaaaazy ovaz tha full zanga of ouz 
wozk.  Aa wa look lass at adniniatzatlva and auppozt functions 
and Boza at invaatigation and pzoaacutozial activitiaa of tha 
Oapactinant, wa hava ancountazad inczaaaing zaaiatanca to ouz 
laquasts foz infoznation.  Tha pzoblams aza ganazally aoat 
pzavalant at tha Fadaral Buraau of invostigation (FBI) and in 
connaction with ouz wozk zalatad to financial inatitution fzaud. 

Raflacting widaapzaad public concazn about tha axtant of fzaud In 
failad banka and thzifta, Congzaaa baa aspandad both tha 
authority and tha zaaourcaa of tha oapaztaant towazd pzoaacuting 
this fzsud. Ondazstandably, Congzaaa haa intanaa intazaat in 
tzacking what tha Juatica Oapaztaant ia achiaving and has 
anliatad our asaiatanea. Ouz wozk haa baan iapadad by a 
continuing diaputa with tha oapaztaant ragacding ouz zight of 
accaaa to nuaatoua docuaanta and data. 

In addition, tha FBI zoutinely rasists coopazating with ouz 
Offica of Spacial Invaatigations (OSI).  As you, Hz. Chaiman, 
ara wall awara, OSI was aatabliahad pzaciaaly to assist Congrass 
in invastigating allagationa of fzaud, waata, and abuaa in 
fadazal govaznaant pzograas. 
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FBI Inve»tiq«tlon» of T>rroriit Actlviti«« 

In caiiying out it* rasponsibilitiaa fot investigating posilbl* 
tartoiist activitiaa, th« FBI auat balance its invaatigativa 
needs against the need to raspact individuals' Firat Amandnent 
rights, such as freedom of speech and the right to peaceably 
assemble.  In February 19B8 after docunenta releaaed under the 
Freedom of Information Act raiaad queationa about FBI 
investigations of American citizena esecciaing their Firat 
Amendment righta, we were aaked by the Chaiiaan of the 
Subcommittee on Civil and Conatitutional Righta to review the 
FBI's international terroriam program.  In Saptoaber 1990, we 
issued our report, but becauae of data acceaa problema we were 
unable to draw concluaiona on whether the First Amendment rights 
of Americans had been violated.^ 

The FBI refuaed to provide us access to information regarding 
open investigations and inaiatad that information it conaidered 
sensitive be removed or "redacted" from the cloaed inveatlgativa 
case files they made available. 

JUSTICE RESISTANCE TO GAP'S INVESTIGATIVE 
AND FINANCIAL INSTITLTION FRAUD WORK 

As we have turned our focus toward a critical Justice law 
enforcement and prosecutorial priority of the 199as—white collar 
crime—we have encountered similar access problens. 

The investigation and prosecution of white collar crime ia a top 
national priority of Congress and the Oepartnent of Juatica. 
This priority reflects a $509 billion cost to taxpayera of 
savings and loan failurea, a significant nuabec of which it is 
believed were due to fraud.  There are almilat concerna with 
regard to a number of bank failures. 

In response, the federal government has significantly 
intensified its efforts to investigate and proaecute bank and 
thrift fraud.  Four hundred additional proaacutora, FBI agents, 
and other peraonnel have been deployed.  Justice's fiscal year 
1991 appropriation provided over $112 Billion for bank and thrift 
fraud invaatigations and prosacutiona—more than double the 
previoua year's appropriation.  Thia will ttanalate into mote 
agenta and proaeeutots.  In addition, a 'Special Counsel for 
Financial Inatitutiona" haa been eatablished within the 
Department.  The Special Counael is responsible for coordinating 
all matters concerning the investigation and proaecutlon of 
financial inatitution fraud and enauring proper allocation of 
resources to the moat aignificant cases. 

^International Terrorism;  FBI Investlqatea Domestic Activities 
to Identity Terrorists (CAO/CCD-98-112 Sept. 7, 199») . 
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Aa the additional raaoutcaa have baan app'oprlatad, Congcaaa haa 
voicad concaina cagarding whathai tha laaourcaa ara adaquata, how 
wall thay ara baing uaad, and tha taaulta baing achlavad.  in 
aaaking to raapond to tbaaa quaationa wa hava ancoontorad accaaa 
problana. 

CAP Accaaa and Invaattqativa fcuthotlty 

Congiaaa haa providad tha Coapttollai Canaial with accaaa to tha 
zacoida of fadaral aganciaa to aupport our ovataigbt of fadaial 
progiaaa and activitiaa. GAO'a baaie accaaa atatata, 31 D.S.C. 
Saction 716(a), raquiraa that aganciaa giva tha Coaptrollat 
Ganaral taquaatad infoimation about tha dutiaa> powata, 
activitiaa, ozganiiation, and financial ttanaactiona of tha 
agancy.  Thia aaction appliaa to tha Dapartaant, including tha 
FBI/ and doaa not axanpt infocnation calatad to invaatigativa or 
proaacutorial functiona.  Additionally, tha Financial 
Xnatitutiona Raforv, Racovary, and Bnforcaaant Act of 1989 givaa 
GAO a broad tight of accaaa to the racorda of cartain aganciaa 
including tha Dapartnant of Juatica. 

In carrying out ita invaatigativa work, GAO oparataa aa an agant 
of Congraaa. Tha Suprana Court haa rapaatadly racognisad tha 
broad acope of congrassional invaatigativa powara, atating that 
thay ara "aa panatrating and far-raaching aa tha potantial powai 
to anact and appropriate under the Conatitution".' Tha Court haa 
atated that Congraaa' invaatigativa power astenda to any natter 
aubject to exiating law or poaaible future lawa and that the 
power "cooiprehenda probaa into dapartaanta of tha Federal 
Covernnent to aspoaa corruption, inefficiency or waata."* 

Our problana at the Departaiant generally fall into four broad 
categoriea 

(1) reaiatance to work dona through our Office of Special 
Inveatigationa (OSI), 

(2) dalaya in obtaining routine aanagaaent infotaation, 

(3) daletlon of data froei filea, and 

(4) denial of any Infotaation related to ongoing 
inveatigationa. 

7garrenblatt v. Onited ttatea, 3«l O.i. !•> (1959), 

«watkina v. Onitad Statea, 3S4 U.S. 17S (1957). 
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GAP'S Authority to Invtigaf Qu««tion»d 

OS I was ••tabllahad in 1986 to invastigat* fraud, waste, and 
abusa in govatnaant progcaaa.  Invaatigativa functions pcaviously 
spcaad throughout SAO wwra central1 sad In OS I. OS I invaatigatas 
allagations of fraud and abusa racaivad fro* Congrass, otbar 
sourcas, or arising fro* GAO's own work. OSI assassas tha aarit 
of the allagations, which may be criainal in nature; reports 
relevant facta to Congress; and refera possible criaiinal law 
violations to the appropriate executive branch inveatigative or 
prosccutorial officaa for further action. 

Almost from its inception, OSI haa encountered reaistance at the 
FBI.  The lack of cooperation ttom  the FBI has had aignificant 
adverse effects on our ability to investigate congraasional 
concerns.  For example, in our review of the OSS Iowa exploaion 
for the Senate Committee on Armed Services, agents of the Haval 
Investigative Service (HIS) told us that they had verbally 
communicated additional information to FBI analyata who had alao 
investigated the incident.  Itte FBI refused to allow ua to 
interview the analysts, thus we were unable to determine if the 
NIS information conflicted with documentary evidence.  It is 
worthy to note that the FBI denied ua acceaa even though the FBI 
analysts had already testified before the Senate Armed Services 
Committee about the investigation. 

It is the official Department of Juatice poaitien net to provide 
assistance to OSI. Reasons cited by the Deputy Attorney General 
include 

the executive branch'a "exclusive constitutional obligation 
... to conduct criminal investigations" and 

concerns that OSt's tequeats for information were unrelated 
to any review of FBI programa and procedures, but were 
related instead to "independent criminal investigations." 

Hhile the prosecution of criminal cases !•> o< course, reserved 
to the executive branch, both Congress snd OAO cleerly have 
authority to investigate mattera that may involve potential 
criminality. For example, 31 a.S.C. 712 expressly authorisea the 
Coaptrollec General to "Inveatigate all matters related to the 
receipt, disbursement, and use of public money." Ttils authority 
extends by its plain terms to investigation* of fraud, waate, and 
abuae in federal programs. Na conduct Investigations in support 
of Congress' legislstive and overaight fonetlons. 
Notwithstanding the broad statutory language, however, Juatice 
argues that our authority under aection 712 ia "limited to 
financial audita."  Indeed, aa noted previoualy, we refer 
possible criminal violations to appropriate executive branch 
officiala. 
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CAO's ability to acct its r*aponsiblliti«a to Congtaaa In thia 
work dapanda upon tba willingnaaa of tha aiacutiva btaneb to 
acknowladga out atatutory invaatlgatlva aod accaaa tigbta aod to 
ceopatata afficaativaly wltb ua.  In tba final analyala> I 
baliava that an approach of eoopatation iaataad of taaiatanea 
%iould battat aarva tha intacaata of tha aiaeativa branch and tha 
public aa wall. 

Dalaya in Obtaining Manaq—ant infonaation 

Ilia aacond catagory of accaaa ptoblaaa Involvaa delays la 
racaiving routina managanant infomation—in aoaa eaaaa. 
Information that wa hava b«ao previdad in tha paat. Pot 
axanpia, to aupport our review of the adequacy of the 
Dapartaent'a raaponae to financial inatitution frauds we 
taquaated fron the FBI baaic aanagaaent infomatien en 

— workload by type of inveatigation, 
-- accoapliahaanta that deacribe convictiona, leatitutloaat 

etc., and 
— inveatigation progreaa. 

Our regueat waa aade in Decaaber 199a.  The FBI had routinely 
supplied GkO with this data in the paat.  In thia Inatance. the 
FBI ultimately provided the data but only after C montha of 
negotiationa.  Tha FBI haa not yet provided a preaiaad briefing 
on its managaaent information ayatams--a briefing deaigned in 
part to help ua mote explicitly frame our requeats for data. 
The data in queation ia atored electronicallyi the FBI will not 
provide ua data in electronic format. 

Delation of Data From Filea 

In some inatancea> Juatlce and FBI inaiat that information be 
delated or redacted from requeatad filea.  The redaction process 
is time consuming and can delay the iaauanee of oar reporta.  It 
also pteventa ua from knowing if all of the relevant or 
requeatad infecmatlen baa been provided. 

Thia aitoatlen cozcently eiiata at the Bsecutive Office of the 
U.S. kttorneya, where we hava requeatad accaaa to zepetta 
evaluating the pecfeimance of apeciflc O.S. Attorney officea. 
Even though we have received theae reporta in the peat, they ate 
now being denied onlesa we egree to accept redacted veraiona of 
the reporta and agree in writing to vazioua other reatrictiona on 
out access to and diacloaure of the information.  abviously> thia 
ia not acceptable. Aa a teault, after aeveral montha we atill 
do not have the requeatad reporta. 



D«ni«l of )U:c««« to op«n C«««« 

Under nost circuastancca, tha objactivaa of our work can ba aat 
through a ravlaw of cloaad caaa fllaa.  Howavat, in ravlawinq 
Dapartnant actiona to puraua financial inatitution fraud, tacant 
changas in tha law couplad with tha langth of tlsa it takaa to 
proaacuta a caaa, naka data in cloaad caaaa obaolata. Thua, 
infomation regarding opan caaaa ia nacaaaary foe ua to cradibly 
avaluata tha affactivanaaa of Dapartvant afferta to identify and 
proaacuta thaaa caaaa. 

Al 1 raquaata %>a diaka for data related to open caaaa are 
categorically denied.  The Oepartaeat appeara to be concerned 
that providing GAO with open caaa inforaation sight prejudice 
important ptoaecutiona.  He underatand the Oepartaent'a concern. 
We are confident that it can be accoaaodatad through appropriate 
aafeguarda.  GAO ataff routinely handle aoaa of the aoat 
aenaitive governnent information and have an unblaaiahad record 
in protecting it froa inadvertent or otherwlae inappropriate 
diacloaura. 

raT'JRE OVERSIGHT WORK 

Working with congressional coaaitteea, we have identified 
several araaa that warrant oversight priority.  The oepartaent'a 
continued reaiatance to our acceas will adveraely affect our 
ability to do the needed work. 

First, ia the adequacy of the Oepartaent'a efforta to counter 
white collar criae. Second, ia how federal law anforeeaent 
agencies set their investigative priorities and aaaaora their 
effectiveneaa.  Third, is how well Juatica has reapondad to the 
recoffloiendationa resulting froa our 19a< general aanagaaent 
review.  Fourth, ia a review of the effectiveneaa of the Drug 
Enforcement Adaiaistration in the war on droqs. And fifth, ia a 
look at the overall aanagaaent of the FIX. 

In addition, another area that we believe warcanta the 
Coemittee's attention is the interrelatieasblpe between the 
coaponeats of the criainal juatica aystaa. Ne believe tbia 
perapectlve ia lacking at tiaea in the adaiaiatratioa'a funding 
propoaals.  leceatly, in reaponae to a requiraaent ia the Anti- 
Drug Abuae Act of 19II, we developed a awdel dealqned to provide 
Congreaa and federal agenciea with eatlaatea ef the peteatial 
effect that budgetary changea for part of tba federal criainal 
justice systea would have on the aystaa a* a whole.' 

At the request of Senator Bob Crahaa, we recently used the aodel 

'Federal Criainal Juatica Systsat A Model to latiaate Svsts 
workload «tX6/d(iD-91-?S. Apr. IL. iW). 
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to •itiaat* tha national workload inpaet on tha fadazal ctlninal 
juttica systao of anacting tha budgatary Ineiaaaa pzovidad by 
titla X of S.1241, Tha Violant Ctiaia Control Act of 1991.  Ha 
found that a probabla impact would ba to inetaasa aubatantially 
•n alraady growing backlog of criainal juatica dafandanta in tha 
fadaral courta. Tha futura valua of tha aodal will dapand upon 
our ability to updata tha asamptiona it contains. Including 
thoaa on tha affactivanaas of invaatigativa and proaacutorial 
racourcas. 

In closing, Mr. Chairaan, I want to aaka claar that wa undarstand 
tha Juatica Dapartatant'a invastigation and proaacutlon of 
criainal activity as baing without quaation, a critical asacutiva 
branch rasponaibility.  By ita natura, thia raaponaibility 
carrias with it a aat of imparativas that liaita tha 
Oapaitmant's discration in diaaaminating cartain typaa of 
information, to protact both tha righta of tba accusad and tha 
intagrity of tha invaatigativa procass. 

In our viaw, howavar, thaaa imparativaa do not aianpt tha 
Dapartnant from congrassional ovaraight.  Hot do thay pravant 
tha Dapartfflant from providing a nuch widar ranga of inforaatien 
about its activitias to Congrass and to GAO than is now tha 
caaa.  Tha currant situation is countarprodttctlva, with both GAO 
and tha Dapartnant wasting valuabla rasouccas in dealing with 
thasa accass issuas. 

In short, Mr. Chairaan, it ia iaportant that tba Juatica 
Dapartnant raach a graatar acconaodation with GAO in connaction 
with providing inforaation and docuaantatlea in apacific caaas. 

As wa racognita tha iaportanca of its rola, we would in turn 
invita tha Justice Departaant to recognise that eongreaaional 
ovaraight of executive branch activity is fundaaental to tha 
Constitutional powers vested in the legislature.  A self-evident, 
but nonetheless critical prarequiaite of affective eongreaaional 
ovaraight is that Congress be fully Infoiaed. A partially 
inforaed Congress cannot balance interests fairly, resolve issues 
effectively, or deliberate soundly. 

Tbst concludes ay prepared atataaent. My colleagues and I would 
be pleaaad to answer any quaationa. 

46-672 0-91 



Mr. EDWARDS [presiding]. We thank you, Mr. Socolar, for excel- 
lent testimony, and we thank you for a long, long period, indeed 
many years of cooperation with the House Judiciary Committee. 
Your work has been very valuable to all of us, especially to the 
subcommittee I chair, which has jurisdiction over the FBI. 

I receill more than 20 years ago, the FBI had thousands upon 
thousands of internal security files, domestic intelligence they 
called them, on Americans all over the country who weren't even 
suspected of criminal activity, and that was the first audit ever 
done of the FBI's files by the (Jeneral Accounting Office. 

The GAO ran into the same problem that the Director and the 
Attorney General at that time insisted that there always be an FBI 
agent standing between your audit and the file. Somehow or an- 
other you worked out an arrangement where the report was issued. 
Almost immediately, all of those cases disappeared, and instead of 
many thousands of domestic intelligence files, today there are just 
a h£mdful, all of which are legitimate terrorism cases, so you cer- 
tainly did a good job under a severe handicap. 

You workeid out an agreement with the FBI in 1976, is that cor- 
rect, and how is that working out? 

Mr. SOCOLAR. That is correct. We still function under that sigree- 
ment. We are, as I said in my statement, running into increasing 
problems under that agreement with regard to the kinds of work 
that we are getting into now. 

As long as we are dealing with the straightforward administra- 
tive matters that don't touch on how the Diepartment is pursuing 
its prosecutive activities, we seem to be having reasonably decent 
access. 

Mr. EDWARDS. Mr. Fish, do you have any questions of Mr. 
Socolar? 

Mr. FISH. Thank you. Yes, I do. 
Welcome back, Mr. Socolar. Over the years, the GAO has pre- 

pared a number of reports on operations of the Department, some 
of which you described in your submission. How does the extent of 
recent GAO scrutiny of the Department compare with the extent of 
the scrutiny that you recall, say, 5, 10 or even 15 years ago? 

Mr. SOCOLAR. We have always had difficulties in dealing with the 
FBI, particularly. As I said, and as you referred to, in connection 
with examination of administrative operations in the constituent 
agencies of the Department, we have not had too many problems. 

It really, again, is in connection with their activities that relate 
to the criminal investigation type work that they do, that we do 
have the problem. 

Mr. FISH. Well, let's talk about the FBI for 1 minute. Do you 
think it is fair to say that oversight and scrutiny of the Depart- 
ment of Justice functions generally is different from oversight, say, 
of Departments like HHS and HUD? 

I cite the FBI as an example, which involves confidentiality con- 
cerns, which involves matters in litigation, which involves criminal 
matters, which might involve the Department's investigations that 
have not resulted in prosecutions. 

It has always struck me that there is a delicacy, a comity, and 
judiciousness that is required in the oversight of the Department of 
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Justice. That is not so evident with respect to other Federal 
Departments. 

Mr. SocoLAR. No, I fully recognize that, and we at GAO recog- 
nize that these aspects of confidentiality and sensitivity are a 
factor to be contended with, but I would want to make clear that in 
dealing with those issues, we at the General Accounting Office are 
quite ready to make what are reasonable accommodations to those 
sensitivities. 

For example, in reviewing even open case investigative files, we 
are not necessarily seeking to find out who confidential informants 
are and probing into areas that require the maintenance of that 
kind of confidentiality. 

We are perfectly willing, for example, to have the name of a con- 
fidential informant blocked out. What we are interested in when 
we look at those files is to find out how the Department's processes 
are affected, how the responsibilities of the Department are being 
implemented. If we can't look at some of the basic data that gives 
us the kind of information needed to reach judgments on that, then 
we really can't do the kinds of reviews we are being asked to do. 

Mr. FISH. You say in your testimony: "As we look less at admin- 
istrative and support functions and more at investigation and pros- 
ecutorial activities of the Department, we have encountered in- 
creasing resistance to our requests for information." 

Do you attribute that to the fact that the problems associated 
with investigating the Department's investigative and prosecutorial 
activities are a result of the need to protect privacy interests and 
avoid prejudicing prosecutions? 

Mr. SoIcoLAR. That is the reason that the Department gives us 
for not providing information. However, I again want to emphasize 
that our requests for access to data would not impinge on those 
confidences. 

We are willing to work with the Department to develop arrange- 
ments and accommodations that will perfectly protect that kind of 
information. I should say, too, that we in the Greneral Accounting 
Office, since our inception, have been deeding with the most sensi- 
tive kinds of information, from very highly classified defense infor- 
mation to other kinds of sensitive information, and have not, to my 
knowledge, been derelict in any premature disclosure of that kind 
of information. 

Mr. FISH. Thank you. You did in your testimony, on page 8, ex- 
press confidence that this concern can be accommodated through 
appropriate safeguards. Let's talk about that. 

What kind of safeguards do you have in mind, and is there a 
problem here that providing such information, even with safe- 
guards, could be interpreted by a court as a waiver of rights by the 
Department of Justice—with the result that defendants may be 
able to obtain information in pending cases that otherwise would 
not be available to them? 

Mr. SocoLAR. In terms of the information that we are seeking, I 
don't really see that that would be a problem, particularly in the 
context of the oversight function that we are performing. I don't 
think there is any question about the right of the Congress to over- 
see how the Department is implementing its authorities. 
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And in order to understand how the Department is implement- 
ing its authorities, it is necessary to look at this information, even 
if not on a wholesale basis, on a sample basis, that should not 
cause any great concern. 

Mr. FISH. Taking a larger view, an historical perspective of your 
time in public service, can you compare the problems that GAO is 
encountering today in terms of access to Justice Department infor- 
mation with the problems GAO encountered in former times? 

Mr. SocoLAR. We have had a history of access problems, not only 
in the Department of Justice but in other agencies as well. For a 
long time, for example, we took the position that our access author- 
ity provided access to the Internal Revenue Service. 

Mr. FISH. But specifically with the Department of Justice, which 
is the subject of this oversight hearing, has there been any change 
under various Attorneys General over the last 10 years? 

Mr. SocoLAR. Well, the need to enter into the agreement that 
has been referred to in 1976, stemmed from difficulties that we 
were having at that time. 

Mr. FISH. Nineteen seventy-six? 
Mr. SocoLAR. That is correct. 
Mr. FoGEL. Mr. Fish, I was involved in leading the work we did 

for Mr. Edwards' subcommittee back in the midseventies, looking 
at the domestic intelligence operations of the FBI, and indeed, in 
working with the Justice Department and the FBI to negotiate the 
agreement, my view is that we are having more difficulties now 
than we were once we negotiated this agreement. 

There are more categorical denials of access to information today 
than there was from the midseventies on, so I think it is tougher 
for us to complete our work in a timely manner today than it was 
back then. 

Mr. FISH. Well, now, Mr. Socolar, the previous panel stressed the 
enormous increase in the burden on the Department of Justice— 
the number of people incarcerated, the number of personnel, the 
range of activities, because the whole drug phenomenon has in- 
creased the size and the responsibilities of the Department—so 
wouldn't that be a contributing factor to the fact that you have a 
much latter range of scrutiny and, therefore, you are going to run 
into more obstacles? 

Mr. SOCOLAR. I appreciate that, and again, where large volumes 
of data need to be compiled, we are not unreasonable. We under- 
stand that it takes time to put information together. The problem 
we are having, though, is most often with regard to initial denials 
of information and the need to spend time skirmishing to reach 
some kind of understanding, that the information will be provided. 
When that accommodation is reached, it doesn't necessarily take 
too long after that for the information to be furnished. 

Mr. FISH. YOU remember in my opening statement, I said that so 
much preferable to confrontation would be for people of goodwill to 
accommodate their various interests. Thank you very much. 

Mr. BROOKS [presiding]. Thank you, Mr. Fish. 
Mr. Socolar, you have touched on this. You may want to amplify, 

smd I wonder if you would elaborate: How do you respond to the 
Department's concerns that providing GAO access to open case 
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flies could lead to unauthorized disclosure of highly sensitive law 
enforcement? 

Mr. SocOLAR. Well, we understand the concern, as I have said. It 
is a legitimate concern, but I think it is misdirected when it is ap- 
plied to denying GAO access to records. As I mentioned earlier, we 
have been in business a long time. We have had access to a lot of 
sensitive Government information, and I think it is fair to state 
that our record with regard to premature disclosure of that kind of 
information has been virtually impeccable. 

Mr. BROOKS. How about their record? 
Mr. SocoLAR. I think their record is perhaps not as good as ours. 

As I testified earlier with regard to their computer security, the 
Department has experienced some inadvertent dissemination of 
sensitive information through computers surplused without ade- 
quately looking into what information they contained. 

Mr. BROOKS. Have there been instances where the FBI's refusal 
to cooperate has impeded GAO's investigation of waste, fraud, and 
abuse within the agency? 

Mr. SocoLAR. Yes, there has been, particularly with regard to a 
job that we viewed as being one of internal review of the Depart- 
ment itself. Allegations that we were asked to look at involved 
agents at the Houston motor pool in Texas, using motor pool assets 
to fix up their own cars, from tune-ups to using tires from the 
motor pool. Rather than allowing us to examine and investigate 
into that, the FBI precluded us, asserting that they were conduct- 
ing their own internal investigation. 

We were never allowed access to the basic data, and I don't know 
to this day what the ultimate result of their investigation was with 
regard to the FBI agents involved. 

Mr. BROOKS. And the FBI employee who pointed this out as a 
fault was punished? 

Mr. SocoLAR. I understand that the investigation actually was di- 
rected against the individual making the allegations. 

Mr. BROOKS. And it was 1987 when this occurred? 
Mr. SocoLAR. That is right. 
Mr. BROOKS. One other comment, Mr. Socolar. Do you agree with 

the Attorney General's statement, "We believe that the Depart- 
ment provides timely and responsive information to the GAO with 
little wasted time and effort?' 

Mr. SOCOLAR. Well, we have letters that we have received from 
the Department, and if you would read those letters, I think you 
would come to the fair conclusion that they are cooperative, but 
the facts of the matter are otherwise. 

I find it somewhat incredible that the Department would take 
the position that they are fully cooperating with the GAO. We 
have continuing and increasing problems in obtaining timely infor- 
mation from the Department with regard to the kinds of work that 
the C!ongress is asking us to do these days. 

Mr. BROOKS. Well, just keep putting your tooth under the pillow, 
the tooth fairy will come some night, maybe. 

Now, in response to the committee's questions some time ago, the 
Attorney General has asserted that the GAO has no authority to 
review activities that are not statutorily created. I wonder what 
you think about that. 



Mr. SocoLAR. Well, we flatly disagree with the Department on 
that. We have authority under title XXXI of the United States 
Code—it is actually section 717—that provides us authority to 
review programs and activities of the Government agencies, and we 
simply don't view that as requiring some specific statutory pro- 
gram that we are going in to look at. 

Mr. BROOKS. NOW, Mr. Stiener, is it true that the FBI and the 
Department have challenged the constitutional authority of your 
office to conduct investigations? 

Mr. STIENER. Thsmk you, Mr. Chairman. The answer to your 
question is definitely yes. 

Let me expand just a little bit, if I may. The Bureau and other 
elements of the Department have challenged that constitutional 
authority almost from our inception in 1986. The Bureau has been 
the most adamant in its refusal to cooperate. 

The September 1987 letter from Deputy Attorney General Bums 
to the Comptroller General first stated the position of OSI's uncon- 
stitutionality. In a subsequent letter to the Director of the FBI, the 
Comptroller General euiswered that position. 

However, Director Sessions' September 1988 reply reiterated the 
FBI's position of nonassistance to OSI. On the basis of its position, 
the FBI in 1990 instructed its personnel worldwide not to assist us. 
That position has at times crossed over to other Justice agencies, 
and has caused significant delays in a number of OSI investiga- 
tions, both completed and ongoing at this time. 

Mr. Chairman, for the record, what I would like to do is enter 
four detailed examples of that lack of cooperation. One of them you 
will be especially interested in, because it is the INS example, 
wherein the delay was 14 months, and it was only after your per- 
sonal involvement with the Attorney General that we were able to 
continue the investigation. 

Mr. BROOKS. Well, submit those four, and without objection, fill 
out your answer, give us those details. 

[ITie information follows:] 
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Yaa, Mr. chairvan, tlta FBI and otbar alMMitta of tha 

Depart»ant of Juatloa hava chalXangad OSI'a conatitutional 

authority alBoat fron our Inceptloa In 1986. Howaver, tha FBI 

haa bean tba »oat adamant in its rafuaal to cooparata with us. A 

saptaabar 1987 lattar froa Deputy Attorney General Arnold Burns 

to the Coaptrollar General first stated the position of OSI's 

unconstitutionallty.  In his letter to the Director of the FBI, 

the Conptroller General answered that position as we do nev. 

"There can be no doubt as to the constitutional authority of 8AO, 

as part of the legislative branch, to assist Congress by 

investigating aatters within its legislative and oversight 

jurisdiction, including possible oriainal activity." The 

Comptroller General is authorised by statute (31 U.s.C. section 

713(1}) to investigate all siatters related to the use of public 

aoney. However, Director Sessions' September 1988 reply 

reiterated the FBI's position of nonassistance to OSI. 

On the basis of its position, the FBI in 1990 instructed its 

personnel worldwide not to assist us.  That position has at tines 

crossed over to other Justice agenoies and has caused significant 

delays in a number of OSI investigations, both completed and 

ongoing. 

For example, Mr. Chairman, you may reoall that, at your 

request, OSI initiated an investigation of alleged misconduct and 

possible unlawful activity by a Regional Commissioner of the 
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Iwiigration and Naturalization Service (INS). Itlia investigation 

was initiated in July 1988> however, after contacting INS, OSX 

was forced to delay Its Investigation because of an access 

problea that developed between OSI, the Department, and INS. Me 

were informed that the Office of Professional Responsibility had 

initiated an investigation and that we would be denied access 

until that investigation was completed.  It wasn't until you 

personally interceded, in Kay 1989, with the Attorney General 

that these access problems were resolved.  In late September, 

1989, OSI was provided access and was able to begin its 

investigation (14 months later). Since that time, INS has 

cooperated in this investigation, providing access to both INS 

personnel and doctiments.  osl has no other investigation with INS 

currently and it is therefore not known whether this cooperation 

will continue when we initiate a new assignment. 

Recently we contacted the FBI for access to information 

ooncerning three of our investigation*; 

One of these investigations concerns your request that we 

collect information from appropriate law enforcement 

officials about industrial espionage, 'llie FBI was contacted 

(February X, 1991) and initially agreed to furnish requested 

information; however, it subsequently Informed OSI that it 

would provide the Information only to the committee.  It 

wasn't until the Committee refused to accept the information 



that the FBI provided some of it to OSI. As a result, wc 

mada another request for the remaining infonnation.  The FBI 

has suggested that the Information requested Is either not 

available or should be obtained from other entities. The 

FBI suggested that it would provide a briefing to both OSI 

and the coKmittee. At the request of the Coaaittee, OSI 

sent a letter (July 5, 1991) requesting clarification of 

what would be available to OSI and what was to be withheld 

froM the briefing. While the FBI has indicated that it will 

cooperate in this case, the record reflects a pattern of 

prolonged discussions and delays in dealing with OSI/GAO. 

A second 081 investigation Involves a request fron the 

Cbainnan, House conaittee on Post Office and Civil Service. 

He requested OSI to investigate allegations of BisManageBent 

and Illegal activity by high-level officials appointed to 

the Christopher Coluabus Quincentenary Jubilee Cosaisslon. 

At the request of the Cowiittee, we contacted the FBI to 

deteraine whether It was conducting an investigation into 

the matter. We made several contacts at various levels of 

the FBI and received no response to our inquiries. The FBI 

did eventually advise us that it had an ongoing 

investigation and suggested that there be an exchange of 

inforaatlon. subsequently, however, the FBI infomed OSI 

that It eeuld not exchange information because of the FBI 

policy regarding OSI. 
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The third activ« Investigation involves e request l>y 

Senator Pryor coneeming allegations that certain officials 

of the Export-Isport Bank received gratuities and abused 

travel regulations. I'he FBI contacted us, Indloating that 

it bad been requested to deteraine if we were investigating 

the matter. Saying that it was also conducting an 

investigation concerning the Export-Inport Bank and had sola 

' jurisdiction, the FBI refused to cooperate in our 

investigation.  Instead it "wanted OSI to . . . brief the 

FBI on the OSI case." But the FBI would not say who its 

requester was or what allegations it was investigating,  we 

later read in the Waahinaton Post that the president of the 

bank had publicly requested the FBI's additional inquiry, 

yet the FBI was unwilling to provide what was already 

public inforsatlon. The FBI aissed an opportunity to 

exchange Infonuition and likely avoid duplication and 

possible interference with its own investigation. 

In conclusion, the FBI's position of nonassistanee is 

counterproductive, and it iBpedes our congressional oversight 

responsibility. Kith this position, the FBI has lost numerous 

opportunities to benefit from the exchange of Inforaatlon and 

keep itself inforsed of investigations that nay parallel its own. 

With this position, OSI cannot fully respond to the legitinata 

needs of the Congress. 
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Mr. BROOKS. I have a question or two I will submit to you, Mr. 
Socolar. Mr. C!onyers, do you have any questions? 

Mr. CoNYERS. Just briefly, Mr. Chairman. I think I get your drift. 
First of all, these are very important hearings, and they are raising 
the work and the relationship of GAO to the Congress in a very 
important way. 

I want to talk with you, not on the record, about the police bru- 
tality investigation that is under way by the FBI, emd we will be 
talking about that more. 

I want to observe that the U.S. attorney's offices across the coun- 
try leak all the time. I mean, for them to be worrying about your 
abilities to keep confidential matters within your own shop almost 
begs the question. 

Now, you have identified 13 years here, going from Immigration 
and Naturalization Service to denial of access and deletion of data 
and so forth. These are all importfmt issues, and I can assure you 
that a number of members of this committee are going to be follow- 
ing them quite carefully. 

What about the white-collar crime prosecutorial problem? Is that 
separate from the financial fraud activity that you include in your 
work, or did you wrap those all together? 

Mr. SOCOLAR. NO, that is all part of the same problem. 
Mr. CoNYERS. Well, I was struck by the fact that we have got big 

problems not only in RTC but in DOJ as well, in terms of how this 
white-collar crime situation is developing. Now, you say this priori- 
ty on prosecution of white-collar crime reflects a $500 billion cost 
to the taxpayer. 

Is that annual or is that a collective figure? 
Mr. SOCOLAR. That is the overall total cost of the S&L bailout 

situation. 
Mr. CoNYERS. Right. Then, to which we add the ordinary white- 

collar crime that was going on before the S&L fallout occurred, 
what is that, in the range of about $40, $50 billion now? 

Mr. SOCOLAR. I don't have that number. 
Mr. CoNYERS. Anybody here know? Well, it was $40 billion a 

number of years back, and I can't imagine that it has gotten small- 
er. What we are concerned about is how, as the chairman indicat- 
ed, we began to give you more support for getting this information. 

This would be an entirely different organization in the Depart- 
ment of Justice if these 13 areas could meet muster, as GAO has 
described their problems. I think that we have now an increased 
will and commitment to do that. We want to work with you on 
this, and I want to encourage you to continue pushing as vigorous- 
ly as you can to reduce the time between you retrieving the infor- 
mation and access that you need and to cut out some of this end- 
less negotiations. 

When you think about all the people that are just in Washington 
negotiating time, it is a catastrophe. I think that we in the Con- 
gress have to devise ways to give you even increased backup so 
that we can get to the job of making these changes that you are 
pointing out to us. 

I want to commend you for it. 
Mr. SOCOLAR. I think that is one reason we appreciate these 

hearings, and regard these hearings as important. It is important 
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for this committee and the Congress to be aware of the kinds of 
problems that we have been describing here today in connection 
with the kind of work that the Congress is interested in having us 
do. 

Mr. CoNYERS. Suppose that we cloned the chairman of this com- 
mittee and put him over in GAO? I mean, I think it is fair to say 
there would be war going on. We wouldn't be here, diplomatically, 
in very careful language, pointing out how you have been stiffed 
time after time on just routine material. 

I have begun to get a little taste of that when corporations come 
to the Government Operations Committee and say, we would love 
to give you the information your staff asked for, but it is proprie- 
tary, and therefore, it is secret to our company, and our competi- 
tors may find out. 

Here we have files that are loaded not only with proprietary in- 
formation of everybody else's, but classified information from the 
Gfovernment's point of view, ranging all the way up to top secret, 
and we have never had any problem with that. 

We are very careful about who gets permission on our staffs to 
handle that sensitive information, how it is stored, how it is han- 
dled, how quickly we can get it back out of our files, 8md I know 
that you have been doing the same thing. 

I urge you to continue with the same care and sensitivity with 
which you have handled these matters, because I think time is on 
your side, and whether the tooth fairy will come or not, I think it 
is time that we start really giving you further backup. 

I think that is the purpose of these hearings. Thank you, Mr. 
Chairman. 

Mr. BROOKS. Thank you. 
Thank you, gentlemen. Enjoyed seeing you. 
The next two witnesses will appear as a panel. As members of 

the committee know, Steven R. Ross is General Counsel to the 
Clerk of the House; and Charlie Tiefer is his talented Deputy Gen- 
eral Counsel. 

These two gentlemen have been asked to appear before this com- 
mittee to respond to the constitutional challenges to congressional 
authority that have been raised by the Attorney General and this 
administration. They are the House's constitutional experts, and 
we are fortunate to have them on our side, the House's side. 

Gentlemen, we thank you for being with us. Your prepared state- 
ments will be made a part of the record. We would be delighted to 
hear a summation by both of you, and then we will have a few 
questions. 

STATEMENT OF STEVEN R. ROSS. GENERAL COUNSEL TO THE 
CLERK, U.S. HOUSE OF REPRESENTATIVES, ACCOMPANIED BY 
CHARLES TIEFER, DEPUTY GENERAL COUNSEL 

Mr. Ross. I am Steven Ross, General Counsel to the Clerk of the 
House. In that capacity, I represent the House in litigation, includ- 
ing matters of separation of powers. 

Our office also advises committees who are conducting oversight 
investigations with regard to claims of privilege that would have 
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been interposed in an attempt to thwart such committees' 
investigations. 

I am accompanied today by Charles Tiefer, our Deputy General 
Ckiunsel, who, as those of you who have worked with him have 
noted, brings in a level of intellectual intensity to these issues 
which is unparalleled and a wealth of information and knowledge. 

Mr. Chairman, we have come to discuss the Department's un- 
precedented policies of blocking and even attacking Congress in its 
two most important constitutionally based functions: That is, the 
enactment of laws and the conduct of oversight investigations. 

With respect to their attacks on the Congress' ability to enact 
laws and see that they are faithfully executed, we will talk in a few 
moments, and I will defer to Mr. Tiefer for that, about the Compe- 
tition in Contracting Act attack, which has been discussed earlier 
this morning. 

With respect to their attempts to block oversight, let me detail a 
few matters. First, the Attorney General has implemented a secret 
opinions policy, what he calls the executive branch's policy on the 
confidentiality of Department of Justice legal advice. 

Confidentiality, in this context, means confidentiality from con- 
gressional oversight. The policy is being used not for some kind of 
tentative Justice Department suggestions or helpful advisory ideas 
for the Attorney General or for agencies, but for covering up from 
oversight the formal important pronouncements by the Depart- 
ment of the U.S. Government's legal positions on matters of high- 
est importance, such as national security decision directives. 

Memoranda such as these are not an oversight-free area of sacro- 
sanct confidentiality. On the contrary, as we will show, these legal 
positions, from 1789 to the present, have necessarily been subjected 
to congressional oversight as part of the Government's accountabil- 
ity to the public. 

We could cite literally dozens of examples from recent adminis- 
trations that are contrary to this new unsupportable secret opin- 
ions policy. Attorney General Thomburgh's secret opinions policy 
is one of a number of secrecy policies that the Department has un- 
veiled, but this one is unique. 

If I might take just a moment, during Mr. Socolar's appearance, 
Mr. Fish asked him about whether providing the GAO with access 
to certain documents would constitute a waiver of a privilege that 
the Government might assert in pending or prospective litigation. 

Mr. Socolar answered that with respect to the type of documents 
that he as an investigator was seeking, he did not see why that 
would particularly be a problem. 

There is another answer to your question, and that is, the U.S. 
Court of Appeals for the District of Columbia Circuit has specifical- 
ly ruled that providing information to Congress does not constitute 
a waiver of a privilege that the Government might assert in litiga- 
tion, and that is in the case of Murphy v. the Department of the 
Army. 

So, when the Department has suggested that their rationale for 
not providing information for the use of a congressional committee 
is that they fear that such a provision would constitute a waiver, 
that is legally not a sound position. 
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As I have said, the Department's secret opinion policy is unique 
of their various secrecy positions because it does allow them to 
shield authoritative legal memorandums formally establishing the 
position of the Department of Justice on matters of highest legal 
miportance. 

That policy has become quite simply an effort to refuse to show 
Congress these documents. Pursuant to this new policy, the Attor- 
ney General has decided he will not even show these opinions 
when their existence has been reported and described in the press 
and when this committee has held hearings about their 
significance. 

In fact, in a recent extreme twist, the Attorney General has re- 
fused even to list for this committee the names and dates of such 
opinions to confirm their existence. Attorney Greneral Thornburgh 
summed up his secret opinion policy in answers that he gave to the 
written questions propounded by this committee. 

In question 14 you asked, "over the last 5 years has the Depart- 
ment's Office of Legal Counsel issued any opinions related to the 
issuance and implementation of national security decision 
directives? 

"If so, please provide a list of these opinions, including the title, 
subject, and date of issuance." The Attorney General's answer was 
that, "there are no published or publicly available Office of Legal 
Counsel legal opinions or analysis on this issue," and this is the 
point to highlight, "under the executive branch policy on the confi- 
dentiality of E)epartment of Justice legal advice, we cannot disclose 
whether the Office of Legal Counsel has provided legal advice con- 
cerning the issues." 

These national security decision directives which were referred 
to are directives of policy and law on national security issued on 
behalf of the President on subjects of the highest importance. It 
may be useful to give a couple of concrete examples of the Attor- 
ney General's refusal even to provide a list of the Justice Depart- 
ment's opinions on NSDD's. 

As further discussed in our written statement, and as the chair- 
man will recall, NSDD 145, the NSDD on computer secrecy, gave 
national security agencies the authority to control public access to 
unclassified information located in civilian agencies £md even in 
the private sector, notwithstanding major first amendment implica- 
tions. That NSDD was denied congressional oversight. 

Another example that is particularly timely this week is the 
NSDD referring to implementation of the Comprehensive Anti- 
Apartheid Act of 1986. 

That was NSDD No. 273, which has now been declassified and 
obtained in recent times. A full copy of that NSDD has been pro- 
vided to accompany our statement. I have a short excerpt of the 
relevant portion of that NSDD on the easel next to us. After Con- 
gress' enactment in October 1986, over the President's veto of the 
Comprehensive Anti-Apartheid Act of 1986, this South Africa 
NSDD was issued by then President Reagan in May 1987. 

This South Africa NSDD includes two crucial legal statements 
about how that act of Congress would be applied, which may prove 
to be ofparticular interest in oversight of legal matters. The NSDD 
sajrs, ""The United States will implement a strategy of active in- 
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volvement in South Africa and the region, consisting of the follow- 
ing elements: Good faith but nonvindictive implementation of the 
provision of the Comprehensive Anti-Apartheid Act of 1987." 

Now, one may want to ask how the NSDD has been interpreted 
when it says that the act should receive, "nonvindictive implemen- 
tation." I always thought the executive branch was duty bound to 
implement the statutes as enacted and that feelings of vindictive- 
ness were not part of their judgment. 

Now, those are questions that are properly a matter for congres- 
sional oversight, how a law is being implemented, but if the Con- 
gress is denied access to the administration's external policy direc- 
tives to how they will implement a statute and how they are going 
about that implementation, it is impossible for Congress to do the 
appropriate followup oversight on how its laws are being 
administered. 

To focus on the question even more closely, you will recall that 
during the enactment of this statute on the eve of the President's 
unsuccessful veto, the House received the bill back from the Senate 
with an ambiguous provision which some Senators thought would 
preempt State and local antiapartheid sanctions. 

The House was so opposed to such a mistaken and pernicious in- 
terpretation of the bill that the House took an extraordinary step. 
The special rule for considering that bill, H. Res. 548, took the 
highly unusual step of stating in the text of the rule itself that, "It 
is not the intent of the House of Representatives that the bill limit, 
preempt or affect in any fashion the pertinent State and local 
actions." 

Yet, the President's then classified and therefore not available to 
the Congress' South Africa NSDD nullified the express view of the 
House of Representatives and covertly committed the executive 
branch to active enforcement of a preemption policy aimed at 
wiping out State and local antiapartheid sanctions. 

The South Africa NSDD said in its now declassified text that, 
'The executive branch should actively pursue enforcement of the 
Federal preemption provisions of the Comprehensive Anti-Apart- 
heid Act." Now, it is not for me to question, and I am not here 
today to question whether the administration's implementation of 
that act was legally justified or not. 

All I am saying is that it is appropriate for the Congress to have 
access to the information to allow it to make that determination 
because it is an appropriate determination for this committee and 
others in Congress to make as to whether the laws enacted by the 
Congress are being appropriately administered, but that absent in- 
formation on how those laws are being administered, it is impossi- 
ble for you to fill that function. 

Let me defer to my Deputy, Charles Tiefer, for discussion of an- 
other controversial Justice Department opinion. 

[The prepared statement of Mr. Ross follows:] 
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STATEMENT BY  GENERAL COUNSEL TO THE CLERK 
OF THE HOUSE OF REPRESENTATIVES 

REGARDING THE ATTORNEY GENERAL'S WITHHOLDING 
OF DOCUMENTS FROM THE JUDICIARY COMMITTEE 

AND UNPRECEDENTED ATTACKS ON ACTS OF CONGRESS 

Mr. Chairman, we have come to discuss the Department of 

Justice's unprecedented policies of blocking and even attacking the 

Congress in its constitutionally-based legislative functioning. 

The Attorney General has moved to frustrate and to attack the 

Congress as it performs its two chief constitutional 

responsibilities: enacting the laws, and conducting oversight of 

the Executive Branch to see that It faithfully executes the laws. 

Six years ago, we testified before you when Attorney General 

Bdirin Meese first claimed the power to declare statutes 

unconstitutional, and attempted to implement his unilateral seizure 

of that great power by an assault on the Competition in Contracting 

Act CCICA"). He surely all assumed that when this Committee and 

the courts scourged Attorney General Meese for that grab for 

unconstitutional power, and when the courts repeatedly and, in 

fact, unanimously afflraed our defense of CICA on behalf of the 

bipartisan leadership of the House of Representatives, that would 

b« the laat we would hear of that particular issue. 

Yet «• are back again — again with the Attorney General, this 

time Attorney General Thornburgh, again taking for himself the 

power to declare statutes unconstitutional, again attacking the 

very same Competition in Contracting Act, and again asserting 

unprecedented powers. In the past two weeks. Attorney General 

Thornburgh has claimed a power, never seen before in two hundred 
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years of United States law, for the Justice Department to file a 

suit in the name of the United States to have a law of the United 

States struck down. This Is no case, of the kind that has occurred 

occasionally over the past two centuries of a private party raising 

constitutional Issues or of the Executive Branch "conceding* 

unconstltutlonallty in a privately Initiated lawsuit. The Attorney 

General seeks to usurp the power to decide which laws to change, 

and to get them changed, not by coming to Congress, but by 

employing the resources of the United States government to Initiate 

attacks on the duly enacted laws. 

To block oversight, the Attorney General has la^lemented a 

'secret opinions" policy — what he calls "the Executive Branch 

policy on the confidentiality of Department of Justice legal 

advice.* 'Confidentiality* in this context means confidentiality 

from Congressional oversight; the policy la being used, not for 

some kind of tentative Justice Department suggestions or helpful 

advisory ideas for agencies, but for the covering-up from oversight 

of the formal and potent pronouncements by the Department of the 

United Stataa governownt' a legal positions on matters of the 

highest importance, such as National Security Decision Directives. 

Memoranda such as these are not an oversight-free area of 

sacrosanct confidentiality. On the contrary, as we will show, 

these legal positions from 1789 to the present have necessarily 

been subjected to Congressional oversight as part of the 

government's accountability to the public. Ne will cite literally 

dozens of examples from the Carter Justice Department and 
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especially Che Reagan Justice Department that are contrary to this 

unsupportable "secret opinions" policy. 

Moreover, together with blocking oversight by its "secret 

opinions" policy, the Justice Department has added recalcitrance 

during oversight of allegations ot waste, fraud, and criminality 

in the Justice Department itself, as evidenced by its continuing 

refusal to provide documents for this Committee's INSLAW 

investigation. 

Na will discuss these two matters — the blocking of oversight 

by the making of secret law, and the assault on CICA — separately.' 

(For some of the detailed aspects, I may have the deputy counsel, 

Charles Tiefer, add some pertinent infomation/ during the course 

of our appearance.) 

I.  BLOCKING CONGRESSIONAL OVERSIGHT 

THE "SECRET OPINIONS" POLICY 

With regard to the resistance to oversight, both parts of 

our analysis — the "secret opinions" policy and the recalcitrance 

regarding INSLAH — focus on the Office of Legal Counsel. This is 

the office that Implements for the Attorney General this "secret 

opinions" policy, and it has been given by Attorney General 

Tbornburgb the responsibility of addressing — and apparently 

stalling by frivolous assertions of privilege — this Committee's 

INSLAN Inquiry. 

Congress has given the Attorney General the statutory 
authority to give such opinions, whether raised by the civilian or 
military departments, and he has delegated that authority to the 
Office of Legal Counsel. See 28 U.S.C. S 512 (opinions to 
civilian departments) and S 513 (opinions to military departments) . 
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Attorney General Thornburgh'a secret opinions policy, one of 

a number of secrecy policies for the Justice Department but a 

unique one In terms of the li^ortance of the matters now being 

cloaked, concerns the authoritative legal memorandum opinions 

formally establishing the position of the Department of Justice on 

matters of the highest legal Importance. That policy has become, 

quite simply, to refuse to show Congress these documents. Pursuant 

to this new policy, the Attorney General has decided he will not 

even show these opinions when their existence has been reported and 

described In the press, and when this Committee has held hearings 

about their significance. In fact, in the recent extrente twist, 

the Attorney General has refused even to list for this Committee 

the names and dates of such opinions. 

Attorney General Thornburgh summed up the 'secret opinion' 

policy in the answers he personally gave to written questions sent 

for the Committee by Chairman Brooks in anticipation of this 

hearing, which we were asked to address. Perhaps one of the most 

significant written questlon-and-answers concerns opinions of the 

Office of Legal Counsel, under Assistant Attorney General Luttlg 

and his predecessors, about the issuance and implementation of 

National Security Decision Directives, or NSODs. 

As we will discuss below, in the past, major Office of Legal 

Counsel opinions have regularly been scrutinized by Congress on 

national security and other subjects.  NSDOs   represent 

These are now called National Security Directives, or NSDs, 
during the Bush Administration. 
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•nunciations on behalf of the President of the law and policy of 

the government on matters of the highest importance, and the 

associated opinions of the Justice Department have corresponding 

significance.   Some might consider oversight of the Justice 

Department's positions on such matters one of the most important 

functions of the House Judiciary Committee. 

However, the new "secret opinions* policy puts an effective 

end to that function of this Committee.   Attorney General 

Thornburgh says he will not even "disclose whether the Office of 

Legal Counsel has provided legal advice concerning the(se] issues," 

much less provide the actual OLC opinion.  The written qpjestlon 

submitted by Chairman Brooks, and the Attorney General's personal 

answer, are as follows (with emphasis added): 

CHAIRMAN BROOKS' QUESTION 14: Over the last five years, has the 
Department's Office of Legal Counsel Issued any opinions 
related to the issuance and Implementation of National 
Security Decision Directives (NSDD's)? If so, please provide 
a list of these opinions, including the title, subject, and 
date of issuance. 

ANSWER OF ATTORNEY GENERAL THORNBURGH: There are no published or 
publicly available Office of Legal Counsel legal opinions or 
analyses on this issue, and under the Executive Branch policy 
on the confidentiality of Department of Justice legal advice. 
we cannot disclose whether the Office of Legal Counsel has 
provided leaal advice concerning the iesue. 

The Justice Department further explicated its "secret 

opinions" policy In its answer to another question put in writing 

by Chairaan Brooks In anticipation of this hearing. There have 

been serious accusations that the Adalnlstration's stated position 

of being "tough on crime" conflicted with the positions it actually 

took on the issue of sanctions against corporate organizations for 

-5- 
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white collar crime.  It waa widely reported that the differing 

positions taken by the Justice Department before the Sentencing 

Conmlsslon figured prominently In Deputy Attorney General Donald 

B. Ayer's resignation.    It would obviously be difficult to 

untangle just what the position of the Justice Department has been, 

without seeing the pertinent opinions. Yet, the Justice Department 

says *we cannot disclose whether emy component of the Department 

has provided legal advice concerning this issue.' The question and 

answer w^re as follows; 

CHAIRMAN BROOKS' QUESTION 35: Has the Department prepared a 
statutory analysis of the (Sentencing] Commission's authority 
to issue binding organizational sanctions? Please provide 
any opinions or analyses regarding this authority. 

ANSNER OF DEPARTMENT OF JUSTICE: There are no published or publicly 
available Department legal opinions or analyses on this issue 
and under the Executive Branch policy on the confidentiality 
of Department of Justice legal advice we cannot disclose 
whether any component of the Department has provided legal 
advice concerning this issue. 

This amounts to telling the House Judiciary Conalttee it has no 

right to determine the position of the Justice Department on 

whether it really is tough on crliM or just talks that way at 

convenient tines. 

In one particularly crucial Instance, this Conoaittee has 

developed extensive experience with the ramifications of the 

DepartsMnt's 'secret opinions" policy. It developed this 

experience In seeking to obtain the Justice Department's famous -. 

- but still secret and withheld — opinion on the legality of 

•aizing persons in foreign countries. Including when necessary 

foreign government leaders, to bring them to the United States for 
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Office of Legal Counsel Issued a legal opinion In 1989 entitled 

'Authority of the FBI to Override Custoaary or Other International 

Law In the Course of Extraterritorial Law Enforcement Activities." 

According to the published reports, the opinion overruled the 

previous legal position of the Justice Department established In 

1980, and established the new legal position that as a matter of 

American law, the FBI could apprehend fugitives In foreign 

countries without the consent of those foreign countries, even 

though that might violate customary or other International law. 

The question has often arisen, regarding proposals to make 

extraterritorial seizures of Individuals — from accused criminals 

of low rank up to General Manuel Antonio Noriega of Panaaa, and 

perhaps higher. 

The legal position of the Executive Branch on this matter has 

great In^ortance for some obvious reasons. That question of 

overseas seizure Is clearly significant enough on its own. 

However, even more Importimt, a likely rationale used by the 

Justice Department In that secret opinion to justify 

extraterritorial seizures without having even asked Congress for 

statutory authority may well be that the Executive Branch claims 

itself to be authorized by its inherent extra-statutory 

prerogatives to commit some kinds — perhaps many kinds — Indeed, 

perhaps all kinds — of violations of international law even 

without statutory authorization by the Congress. 

-7- 



88 

In other words, chat secret opinion may be. In Its 

Implications, a breathtaking claim of Executive prerogative — that 

without partnership by Congress, the Executive Branch has the 

authority to freely, at will, whenever It chooses, roam the world 

acting in violation of the rules and norms between nations. This 

Is certainly an issue of tremendous controversy in the 

international law community. 

It may' well have enormous implications for Congressional 

statutory enactments in many areas such as the extradition laws, 

poasa comitatua. diplomatic immunity, structuring of statutory 

Interactions with foreign courts and foreign departments or 

ministries of Justice, as well as implications for defense, trade, 

other aspects of international commerce, immigration, foreign aid, 

statutory criminal provisions with extraterritorial application, 

and a host of other areas. At least, the Congress has a powerful 

Interest in knowing the basis on which the Justice Department 

overruled its prior position and decided that It has no need even 

to ask Congress for authority to violate international law in this 

regard. 

The Subcommittee on Civil and Constitutional Rights, under 

Chairman Don Edwards, held a hearing on this opinion, FBI Authority 

to Sel«e Snenaeta Abroads Haarino Before the aubeomii- on Civil and 

Glennon,  Ratal no the Paouete Habana; la. 
Violation of Cuatomary International Law Bv the Executive 
Dnconatitutional?. 80 Nw. U. L. Rev. 321 (1985); Glennon, Can the 
Preaident Do No Wrong?. 80 Am. J. Int'l Law, 923 (1986); Paust, Xtlfi 
President la Bound bv International Law. 81 Am. J. Int'l Law 377 
(1987) . 
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ConstItugjonal Rights of the HOUSB Comiii. on nhe Judiciary. 101st 

Cong., 1st Sesa. (1989),   with testimony by Assistant Attorney 

General Luttig's predecessor, then-Assistant Attorney General for 

the Office of Legal Counsel (now Deputy Attorney General) William 

Barr.  He admitted the OLC opinion's holding and importance: 

MR. BABR: The Department of Justice issues legal advice on matters 
of domestic legal authority. The issue very simply is 
whether or not there is legal authority in the United 
States, under our own domestic laws, to engage in 
extraterritorial arrests without the consent of the host 
government. 

We issued an opinion, as a matter of law, saying, 
yes. . . . 

The Department of Justice says, yes, we do have the 
authority under our own laws. 

Hearings at 60-61. A previous OLC opinion in 1980 had given the 

opposite position. Assistant Attorney General Barr explained: 

MR. BARR: Our office was aslced by the FBI to reexamine the 1980 
opinion, and we did that, and I thln)c there was broad 
consensus within the administration that the 1980 opinion 
was fundamentally flawed and should be reexamlned. 

Id- at 62. 

Chairman Broolcs wrote to the Attorney General on January 31, 

1990, that 'I do not believe that it is either legally supportable 

or in the nation's best interest for the Justice Department to pic)c 

and choose which opinions of the OLC are made available to the 

Congresa.' The Subcoonalttee on Civil and Constitutional Rights 

intensified Its efforts this past year, with support by the 

CooBitte* Chainun, to obtain this singularly vital opinion, but 

The original public report of this opinion in the Los 
Angeles Times was published on October 13, 1989. It stated that 
the opinion was issued on June 21, 1989. The hearing was held on 
November 8, 1989. 
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without success. This Committee Is In the position of having only 

the previous (1980) OLC opinion as a prior statement of the legal 

'position of the Department of Justice, but not the opinion which 

supersedes it. Under Attorney General Thornburgh and Assistant 

Attorney General Luttlg, the Office of Legal Counsel still 

continues to insist that no matter how Important it is to conduct 

oversight over one of its formal opinions, it can, and will, keep 

the opinion a secret from Congress. 

NITHHOLOING OF NSDD OPINIONS 

It nay be useful to give some concrete examples of the 

significance of one of the latest manifestations of the 'secret 

opinions* policy, namely, the refusal even to provide a list of the 

Justice Department opinions on NSDDs. Chairman Brooks will 

recall when he chaired hearings on NSDD-145, the NSDD on computer 

secrecy; that NSDD gave national security agencies the authority 

to control public access to unclassified information located in 

civilian agencies and even the private sector, notwithstanding the 

major First Amendment implications. When hearings about NSDD-145 

w«re initially blocked by an executive privilege claim on behalf 

of the National Security Adviser, Admiral John Poindexter, the 

Coandttee on Governaent Operations voted unanimously to subpoena 

him and bla aubordinate, Kenneth de Graffenreld. 

Those Congreaaional subpoenas issued on February 27, 1987. 

An initial claia of axacutlve privilege was withdrawn on March 17, 

For background on NSDOs and Congressional oversight, see 
Halyea,   The  goal no  at  fiaerec   Law.   S  Govt.   InfonMtlon Q.   97,   109- 
110   (1988). 
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1987, by a latter from th« new National Security Adviser, Frank C. 

Carlucd, irtto wrote: 

Me trust the Conimlttee recognizes the chilling impact which 
the formal presentation of views by a former member of the 
President's staff in a context such as this can have on the 
candid unvarnished advice which the President's closest aides 
are willing to give. . . . 

Nonetheless, if the Committee deems it essential that RAOM 
Poindexter and Kenneth de Graffenreid appear before the 
Committee to respond to your questions regarding NSOD 145, 
NTISSP 2, and computer security policy, we will not object to 
such an appearance. 

Computer Security Act of 1987: Hearinoa Before a Subcomm. of th> 

House Comm. on Government Operations. 100th Cong., Ist Sess. 389 

(1987). 

By the way, that particular hearing shed light on yet another 

of General Thornburgh's personal answers In anticipation of thia 

hearing on withholding secret opinions, which went as follows: 

QUESTION FIVE BY CHAIRMAN BROOKS: Recently, the CIA has refused 
to cooperate with investigations and studies conducted by GAO 
at the request of the Judiciary Committee. . . . Has the 
Department issued any legal opinions . . . concerning this 
issue? 

ANSNER BY ATTORNEY GENERAL THORNBURGH: There are no published or 
publicly available Department legal opinions or analyses on 
these issues and, under the Executive Branch policy on the 
confidentiality of Department of Justice legal advice, we 
cannot disclose whether any component of the Department has 
provided legal advice to the CIA or any other client 
concerning the issue. ... As its legislative history makes 
clear, the Intelligence Oversight Act establishes a 
comprehensive scheme for congressional oversight of 
Intelligence activities that constitutes the exclusive means 
of con^raaalonal oversight. 

Attorney  General  Thornburgh's  answer  Is  particularly 

remarkable in two respects.  First of all. It Invokes secrecy to 

withhold opinions from Congress which themselves were opinions on 
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withholding evidence from Congress as secret. In other words, the 

secrecy has now piled up so thickly, in so many layers, that the 

Justice Department first may determine that secrecy from Congress 

is legal, set that forth in a secret opinion, then refuse to 

disclose even the existence of that secret opinion, citing further 

grounds of secrecy. Thus, not only cannot the Committee conduct 

its investigation, it cannot even investigate why it is not being 

allowed to conduct its investigation. Not only are the doors and 

windows locked, but they have been bricked over. 

Second, the Attorney General stated in his answer that his 

apparent rationale in these secret opinions on secrecy was that the 

Intelligence Committees are the only ones with jurisdiction to look 

at these matters. Yet if such a secret opinion were to see the 

light, this Committee might well have the tools to disprove that 

secret opinion as erroneous. For example, at that very hearing 

before Chairman Brooks on NSDD-145 just discussed, the Computer 

Security Hearing, a key witness was Representative Anthony 

Beilenson, then chairman of the pertinent subcommittee of the House 

Intelligence Committee, and subsequently chairman of the full House 

Intelligence Committee. Chairman Beilenson, far from contending 

that the Intelligence Committee was, as the Attorney General would 

have it, the exclusive means of congressional oversight of such 

matters, testified freely that the Intelligence Committee welcomed 

oversight by other committees. 

* To quote one discussion between the Ranking Minority 
Member, Mr. Morton, and Representative Beilenson on behalf of the 
Intelligence Committee: 
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Nevertheless, Attorney General Thornburgh refuses even to list 

his department's opinions regarding implementation of NSDDs, 

placing a major obstacle in the way of Congressional follow-up 

about the legal positions taken since that hearing. 

Another example is particularly timely this week, since the 

Administration is apparently on the verge of implementing an 

Interpretation of the Comprehensive Anti-Apartheid Act of 1986 

which would allow the termination of sanctions against South 

Africa. There was a National Security Decision Directive Number 

273, "United States Policy Toward South Africa,' issued late in 

the Reagan Administration — it may or may not still be in effect - 

- which has been declassified and obtained only in the last month. 

A copy accompanies our statement. This will be the first 

Congressional proceeding to discuss the declassified NSDD on South 

Africa. After Congress's enactment in October 1986 — over 

President Reagan's veto — of the Comprehensive Anti-Apartheid Act 

MR. HORTON: I think it's very important to highlight the issue 
that we are concerned with. . . . This subcommittee is 
concerned with [MSDD-145] because it does have to do with 
national policy on telecomnmnlcations and automated 
information system security. . . . [T]his irtiole NSDD-14S 
.... is the bible, as it were, today. 

MR. BEIIiENSOM; .... I understand the policies and the problems 
that are posed by that particular directive, and I and others 
on b«half of our chairman, Mr. Stokes, congratulate the 
gentleaen's committee for undertaking this study. 
(I]t's an inquiry which needs to be undertaken, and we are 
happy that the gentleman is undertaking it, and we would like. 
to be of help. 

Comnutur Security Act of 1987. 3upra. at 396-98.To understand the 
nature of multiple committee jurisdictions, see C. Tiefer, 
Conoreagjonal Pracfiee and Procedure 82-87 (1989). 
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of 1986, the South Africa NSOD Mas Issued by President Reagan In 

May 1987. 

The South Africa NSDD Includes two crucial legal statements 

about how that Act of Congress would be applied, which may prove 

to be of particular interest in oversight of legal matters. That 

NSDD says "The U.S. will implement a strategy of active involvement 

In South Africa and the region consisting of the following elements 

. . . . [glood faith but non-vindlrMvo implementation of the 

provisions of the Comprehensive Anti-Apartheid Act of 1986 . . . .* 

Now, one wants to ask, how has the NSDD been Interpreted when it 

•aya the act should receive "non-vlndlctlve Implementation?" Is 

that a code for something, or does It just mean that the 

Administration was afraid its officials were so fiercely anti- 

apartheid that they would be vindictive against South Africa in 

Implementing the 1986 Act? Hhy not let this Committee pursue the 

matter? 

To focus even more closely. It will be recalled that during 

enactment process for the Comprehensive Antl-i^artheld Act of 1986, 

on the eve of the President's unsuccessful veto, the House received 

the bill back from the Senate with an ambiguous provision which 

some Senators had thought would pre-empt state and local anti- 

apartheid sanctions. The House was so opposed to such a mistaken 

and pemicioua Interpretation that the House took an extraordinary 

step; the Special Rule for considering that bill, H. Res. 548, took 

the highly unusual step of stating in the text of the Rule itself 

that 'It is not the Intent of the House of Representatives that the 
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bill limit, pre-empc or affect, in any faahion* the pertinent stats 

and local actions. (See 1986 Cong. Q. Almanac 371.) 

Yet, on this matter of the legal Interpretation of an Act of 

Congress immediately thereafter enacted over President Reagan's 

unsuccessful veto, the President's then-classified South Africa 

NSDD nullified the expressed view of the House of Representatives, 

and covertly committed the executive branch to active enforcement 

of a pre-emption policy aimed at wiping out state and local anti- 

apartheid sanctions. The South Africa NSDO said, in its now- 

declassified text, that 'the executive bremch should actively 

pursue enforcement of the federal pre-en^tion provisions of the 

Comprehensive Anti-Apartheid Act of 1986." In other words, the 

secret legal interpretation in the South Africa NSDO of a law meant 

to strengthen anti-apartheid sanctions, was to weaken such 

sanctions. This constitutes one of the most amazing 

interpretations of law in recent years, by which a Presidential 

NSDO created secret law directly antipathetic to the expressed will 

of the Congress even when Congress has overridden a veto. If there 

are OLC opinions that isqplemented this NSDD, or similar NSDOs 

maXing such interpretations of Acts of Congress, should not the 

Congress see them? 

A final example of the importance of NSDO's was a report, 

'Missed Signals in the Middle East,* Waahlnaton Poat Maaaiina. 

March 17, 1991. This article asserts that 'National Security 

Directive 26, signed by [President] Bush in October 1989,' Id- at 

21, set United States policy toward Iraq; particularly, in the 
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context of interpreting our trade laws regarding exports of 

chemical, biological, and nuclear war-potential material, the 

artld* attributes to the alleged NSD the alleged view that 'U.S. 

Companlea would be encouraged to participate In the post [Iran- 

Iraq] war reconstruction of Iraq ... as long as this did not 

conflict with U.S. concern about nuclear proliferation." id. 

Attorney General Thornburgh's position is that any OLC opinions 

Implementing KSDs will not be shown to or even listed for this 

Coomittee. Only the Washington Post Magazine, It seems, deserves 

to deal with such subjects, not the Congress. 

INSLAW WITHHOLDING 

Regarding another category of Justice Department blocking of 

oversight, the seemingly never-ending stonewalling by the Justice 

Department of the INSLAW investigation, this Committee previously 

held in-depth hearings, which developed the background at length. 

The Attorney General's Refusal to Provide Conoreaaional Access to 

'Privileged' INSLAW Documents: Hearing Before the Subcomm. on 

Eeonomie and Commereial Law of the House Comm. on the Judiciary. 

lOlst Cong., 2d Seas. (Dec. 5, 1990). 

In brief, INSLAM, which supplied case management software to 

the Justice Department, was driven into bankruptcy by withholding 

of payments from the Justice Department. Elliott L. Richardson, 

former Attorney General and counsel to iNSLAH's owners, testified 

at this Conimlttee's last hearing, 'He believe, Mr. Chairman, that 

these attempts to acquire control of [the INSLAN software) ware 

linked by a conspiracy among frlenda of Attorney General Edwin 
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Meea* to take advantage of their relationship with him for the 

purpose of obtaining a lucrative contract. ..." INSLAM Hearing 

at 6. The bankruptcy judge, Judge Bason, who tried Che INSLAN 

case, testified "as the evidence showed and as I held, the Justice 

Department stole Xnslaw's valuable property and tried to drive 

Inslaw out of business."  Id. at 56. 

As early as August, 1989, Chairman Brooks wrote Attorney 

General Thornburgh about this Committee's investigation, and 

Attorney General Thornburgh wrote back on August 21, 1989 — almost 

two years ago — that "I can pledge this Department's full 

cooperation with this Committee in this matter.* Id. 't 170. 

Nevertheless for two solid years the Attorney General has dragged 

his feet on providing this Committee with access to key documents. 

Last December 4, 1990, on the eve of this Committee's Inslaw 

Hearings, Assistant Attorney General Lee Rawls wrote to 

Representative Hamilton Fish, the Ranking Minority Member, another 

letter insisting on, and justifying, a refusal to provide 

documents. The Committee will recall that the Rawls letter denied 

the Committee's oversight power, linking the document withholding 

to the Justice Department's contention that "Congressional 

Inveatigations are justifiable only as a means of facilitating the 

task of passing legislation. . . . [and] Congress cannot legislate 

concerning the Department's discharge of the Executive's 

constitutional responsibility for enforcing the laws through 

litigation.* inalaw Haarinya at 164. In Other words. Congress has 

a power to legislate< but not a power to oversee.  Two centuries 
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of Congressional practice and a century of Supreme Court 

pronouncements were set at nought by this proclamation. 

This was so far out of line that Representative Hamilton Fish, 

the recipient of that letter. Interrupted our testimony at that 

hearing — quite appropriately, of course, to say: 

MR. FISH: Mr. Ross, I Intend to go Into some detail with you when 
the opportunity arises as to the thrust of this argument, but 
I want to concede at this point that the sentence that you 
picked out from this 2 1/2 page letter from the Department of 
Justice Is, in ray judgment, also not a technically correct 
statement of the power of the Congress In this regard .... 

IMSLAM Hearin9a at 78.  We noted at that time, and continue to 

observe, that the Rawls letter denial of Congress's right to 

conduct oversight on behalf of the public was no accidental or idle 

comment. Rather, It represented the foundation of an entire grand 

structure of Justice Department doctrine on secrecy and withholding 

in the face of Congressional oversight. Id* *t 79. 

Following that hearing, numerous public comments and press 

articles and editorials condemned the Department's stonewalling, 

and the Attorney General gave responsibility to Assistant Attorney 

General J. Michael Luttig of the Office of Legal Counsel to address 

the matter.  Three more months passed, before Assistant Attorney 

A typical discussion was the Washington Post editorial that 
month, 'Another INSLAN Inquiry*: 

It'* hard to understemd why the attorney general Is 
refusing to cooperate. . . . [T]he charges are extremely 
serious. The Judiciary Committee has not only the right but 
the responsibility to look into these allegations, and the 
department's stonewalling only undermines its own credibility, 
not just with the committee that oversees the department's 
operations but with the public as well. 

A copy accompanies this statement. 
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General Luttig provided any proposal at all, and then he provided 

a proposal which we analyzed at the Conunittee's request. Our 

analysis was furnished to the Justice Department, which made no 

attempt to disagree. As we noted, the Luttig proposal 'Includes 

an array of conditions, requirements, prerequisites and incidental 

procedures and delays. . . . Considering that the Committee held 

its hearing on December S, It took the Department almost three 

months to come up even with this proposal that would just now start 

a further process. There is simply no merit, at this late date, 

in this array of further obstacles and ancillary delays.* 

Memorandum of March 22, 1991, at 1-2. (A copy accompanies this 

statement.) 

The Luttig proposal thus created further delays. Eventually, 

through the patient accommodation by the Committee Chairman, an 

acceptable arrangement was mutually agreed to that was Intended to 

end the matter by guaranteeing. In writing, access by Committee 

Investigators to all the documents, without delay. Yet, despite 

the agreement, now, eight months after the last hearing, the 

Committee's Investigators still continue to be refused even access, 

let alone copies, to hundreds of INSLAN documents. 

The withholding is on the same baseless argument — attorney- 

client privilege during pending proceedings — that was raised and 

rejected at the December 5 hearing, and that has been raised 

without merit to justify the 'secret opinions" policy. What the 

INSLAH matter makes clear Is that in an instance irtten the top 

officials of the Justice Department Itself are the subject of trial 
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finding* by Judga Bason and allegations by Elliott Richardson of 

wasta, fraud, and conspiracy, the Dapartment will ralsa attorney- 

client privilege during pending proceedings as one of a sequence 

of delaying and diversionary tactics. 

As we testified at length at the December 5 hearing the 

withholding of documents was unjustified in light of the numerous 

precedents, including Teapot Dome, Natergate, EPA/Anne Gorsuch, and 

Iran-contra. Inalaw Hearlnga at 77-104. Ne summed up: 

that time and again. Attorneys General have put the excuse of 
pending proceedings as a basis for avoiding legitimate 
Congressional oversight; that the Supreme Court has confirmed 
the validity of such oversight; that Congress has confirmed 
the validity of such oversight; that Congress has time and 
again insisted, successfully, on obtaining the internal 
records of the Department despite such claims by Attorneys 
General; that when Congress has done so, it has been 
vindicated by the discovery of waste, fraud, abuse, and 
criminality; and that often Attorneys General have been 
convicted, or required to resign, after the crumbling of such 
claims for withholding records. 

IMSLMt Haaringa at 94. 

HISTORy CONTRADICTS THE "SECRET OPINIONS" POLICY 

The Committee may hear from the Justice Department that this 

secret opinions policy is iMrely an extension of the familiar 

attorney-client privilege. Just as a client of a private latryer 

can keep his advice secret, we may be told, so the Justice 

Department can choose whether it wants any Congressional oversight 

of Its opiaions. 

That line of justification is utterly without merit. This 

secret opinions program is flatly at odds with this country's 

strongest traditions about democratic accountability and the rule 

of public law. Since the beginning of the Republic, the Attorney 
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General's opinions have been subjected to oversight under 

Congress's direction. The new policy Is a radical break with that 

history. 

The vital history of the oversight of the Justice Department's 

opinions, until the start of this recent and unprecedented policy, 

traces back to when the First Congress created the office of 

Attorney General in 1789. Congress prescribed that there be 

appointed "a meet person, learned in the law, to act as attorney 

general for the United States ... to give his advice and opinion 

upon questions of law when required by the President of the United 

States, or when requested by the heads of any of the departments, 

touching any matters that may concern their departments.' The 

Firat Judiciary Act, Act of Sept. 24, 1789, ch. 20, S 35, 1 Stat. 

92. That law, with minor modifications. Is still on the books over 

two centuries later. This Congressionally assigned function of 

rendering authoritative opinions on matters of public law soon took 

on the highest Importance. "The preparation of official opinions 

was unquestionably the most laborious of the Attorney General's 

duties,* according to the history of the Attorney General and the 

Justice Department prepared by former Attorney General Homer 

Cuamlngs and Carl HcFarland, Federal Justice! Chapters in the 

Hletorv at  J\iatiee and the Federal Executive 89 (1937).^ 

As a recent commentator writes, "From the date of Its 
creation, the office [of Attorney General] was seen by Congress as 
a valuable source for legal opinions on the propriety and 
constitutionality  of  proposed  legislation."    Palmer,  The 
Confrontation of the Legislative and Executive Branches! ^ 
Kimminarlon of the Constitutional Balance of Powers and the Role 
of the Attorney General. 11 Pepperdlna L. Rev. 331, 349 (1984). 
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Given th« vital importance of avoiding a body of sacrac 

opinions, in 1840 the House of Representatives formally called upon 

the Attorney General, by House Resolution, to publish his opinions. 

Specifically, to quote from the history of the Justice Department 

by Attorney General Cummings, "the first compilation of the 

opinions Mas made in 1840 in response to a resolution of the House 

of Representatives." Cummings t McFarland, supra, at 91 < n.62 

(citing Resolution of March 23, 1840, in H.R. Jour., 26th Cong., 

1 Sees. 665 (1840)) . 

'Attorney General Gilpin pushed the project vigorotisly and on 

March 1, 1841, sent the President all the opinions of the Attorneys 

General he could obtain. The collection ... at once appeared as 

a printed document of the House of Representatives. . . . The bullc 

of the opinions of the chief law officer of a great comsMnwealtb 

became accessible to the public' Cummings t McFarland, supra, at 

91.  During 1841, "The Opinions of the Attorneys-General of the 

Onited States from the Beginning of the (aovemaent to 1841,' which 

was transmitted by the President to Congress (,was] printed as a 

House Document.' J.S. Basby-Smith, The Penart-—nr nf  .Tuatlee; Ita 

History and Funetlona  12  (1904).   Attorney General Gilpin 

explained, in a letter tranaidtted to the House of Representative* 

by President Van Burent 

In coaplianc* with the resolution of the House of 
Repreaentativea. ... I have now the honor to transmit 
copies of all such opinions of the Attorneys General of tha 
United States as I have been able to obtain. Previous to the 
year 1817, no records of such opinions were preserved. It has 
therefore been necessary to procure them, aa far as 
practicable, from the different departments to which they were 
sent. . . . 
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H. Ex. Doc. No. 123, 26th Cong., 2d Sess. 1 (1841) (raproduclng 

letter of Attorney General of March 1, 1841) . In ahort, the notion 

of aecret opinions was anathema; hence, when the House called for 

the opinions, the Attorney General complied. 

In requiring the opinions from the beginning of the government 

be published, the House of Representatives did not intend just a 

one-time publication. Ten years later, the House again directed 

that the later opinions be published, and the Attorney General 

again complied. As Cummings and HcFarleuid continue, "In 18S0, the 

House called for the opinions since 1841, and to collect them the 

President employed his friend, Benjamin F. Hall. . . . The 

opinions appeared in two volumes.' Cumalngs C McFarland, supra, 

at 92 t n.63 (citing Resolution of July 24, 1850, H.R. Jour., 31st 

Cong., 1st Sess. 1176 (1850); Cong. Globe, 31st Cong., 1st Sess. 

1475-76 (1850); House Ex. Docs., VII, Pts. 1 and 2, No. 55, 31 

Cong., 2 Sess.). In other words, again the House of 

Representatives published the Attorney (leneral's opinions as a 

House Document. Attorney General Thornburgh will look in vain for 

evidence that these successive Attorneys-<jeneral, who Icnew 

attorney-client privilege as well as anyone, thought it pertinent 

when the House of Representatives called for such opinions. 

Quite the opposite: the Attorneys-General themselves set forth 

both the high public status of such opinions, and conceded the 

proper role of Congressional oversight. In 1854, Attorney (^neral 

Caleb (Wishing summarized the history of such opinions in his 

unequalled and classic opinion on the "Office and Duties of 
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Attorney General,* published, of course. In the next volume (volune 

•Ix) of the Opinions of the Attorney General (at page 326, in 

1854). Attorney General Gushing noted the First Congress's statute 

enacting the duty of the Attorney General to give opinions, and he 

explained the action of the Attorney 
General is quasi judicial. His 
opinions officially define the 
law, in a multitude of cases, 
where his decision is in 
practice final and conclusive 
... as respects the action of 
public officers in 
administrative matters, who are 
thus relieved from the 
responsibility which would 
otherwise attach to their acts 

Accordingly, the opinions' of successive 
Attorneys General, possessed of greater or less 
amount of legal acumen, acquirement, and experience, 
have come Co constitute a body of legal precedents 
and exposition, having authority the same in kind, 
if not the same in degree, with decisions of the 
courts of justice. 

Id. at 334. 

This exposition would describe perfectly the Attorney 

General's 'secret opinions' of today — while showing in the words 

of an Attorney General himself why they cannot be shielded from 

oversight. Administration officials ar« relieved from 'the 

responsibility which would otherwise attach to their acts' in 

connection with lofplementlng the South Africa NSOD or the Computer 

Security NSOD, or planning extraterritorial seizures of foreign 

persons, or making proposals for greater or lesser sanctions for 

corporate crime, or resisting Congressional oversight by the GAO, 

or any of the other matters we will discuss, because those 
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officials r«ly on these opinions as 'final and conclusive, as a 

practical matter."  Attorney General Caleb Cushlnq set forth the 

historic understanding of why such opinions were being provided to 

the House to be published as House Documents.   Deeming such 

opinions secret would be a grave and unjustifiable break with 

history. 

Even though Attorney General Gushing was, of course, a 

spokesman for the Executive Branch's view — It has been noted that 

he had a  "zeal  for executive power'  — be acknowledged 

nonetheless. In this same discussion, the duty not to withhold 

information from Congressional investigation.  Attorney General 

Gushing stated that "by express provision of law, it Is made the 

duty of the Secretary of the Treasury to comaunlcate information 

to either House of Congress when desired; and it is practically and 

by legal implication the same with other secretaries, and with the 

Postmaster «nd Xfrorney General.'  Xd> at 333 (emphasis added). 

H« further explains in this opinion: 

[Attorney General Nilllam Nlrt], in coaaton with 
other persons holding the office, has recognized, 
by his action In sundry cases, the right of either 
House of Congress to call on him for information in 
any matters within the scope of his office, and his 
duty to coaminlcate the saaw. 

ror Miacutive departments in general, this authoritative 

opinion explains as follows: 

' R. Berger, Executive Prtvlleoe! A Conatitutlonal Myth 200 
t n.206 (quoting Edward S. Corwin, The President: Office and Powers 
250 (3d ed. 1948)). 
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[The] relation of the departments to Congress, is 
one of the great elements of responsibility and 
legality in their action. They are created by law; 
most of their duties are prescribed by law; Congress 
may at all times call on them for information or 
explanation In matters of official duty; and it may, 
if it see fit, interpose by legislation concerning 
them, when required by the interests of the 
Government. 

Id' at 344 (emphasis added).  Plainly, this opinion is a compact 

admission by the Attorney General of our fundamental system of 

government: that Congress enacts the law, that officers such as the 

Attorney General interpret the law, that Congress must oversee such 

Interpretation, and therefore the notion of secret law in secret 

opinions on matters of the highest importance is entirely out of 

the question. 

Rather than keep up, after 18S0, a perpetual stream of House 

requests, the Congress enacted into law the publication 

requirement. As Congress included In the 1670 charter of the 

Department of Justice ("An Act to establish the Department of 

Justice,' ch. ISO, sec. 18, 16 Stat. 162, 164 (1870)), now codified 

at 28 D.S.C. S 521: 

S 521. Rublicatlon and Distribution of Opinions. 

The Attorney General, from time to time— 

(1) shall cause to be edited, and printed in the Government 

Printing Office, such of his opinions as he considers valuable 

for preservation in volumes. 
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Th* Offlc* of Lagal Counsel receives its authority for opinions as 

a delegation of the Attorney General's power, and so the same 

duties of subBLitting to oversight apply to that Assistant Attorney 

General. Pursuant to these statutes, forty-three volumes of 

Opinions of the Attorneys General have been published, and six 

volumes of the Opinions of the Office of Legal Counsel.^^ The 

Reagan Administration slowed the publication of these volumes, but 

we will discuss next. It did not stop the dozens of Congressional 

oversight hearings on these opinions. 

Another, and particularly pernicious, executive privilege 
claim occurred during oversight by the Committee on Government 
Operations regarding the Department of Education's decision to 
defer a petition of an accrediting agency. The Education 
Department had rendered a decision expressing asserted concern that 
by encouraging diversity in higher education, the accrediting 
agency would give too much help to minorities, this being deemed 
the same as "quotas. * Mhen the Committee on Government 
Operations sought the underlying documents regarding this Education 
Department decision, an executive privilege claim was put forth by 
the Department's General Counsel, who explained as follows: 

The Department of Justice's Office of Legal Counsel has 
reviewed these documents and advised the Department that they 
are protected by the doctrine of Executive Privilege. See 
tlnlted states v. Wixon. 418 U.S. at 705. 

Letter of May 13, 1991, from Edward Stringer, Education Department 
General Counsel, to Subcommittee Chairman Ted Heiss, at 3. Only 
after we testified to the frivolous nature of this executive 
privilege claim, and the Subcommittee voted to subpoena the 
documents, did the executive privilege claim collapse and the 
Subcommittee receive the documents. 

Anyone who thinks these opinions are secret can go and 
look at the rows of these volumes on the open shelves of the Law 
Library Reading Room, Room 242 of the James Madison Building of the 
Library of Congress. 
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DOZENS OF CONGRESSIONAL HEARINGS 
CONTRADICT THE "SECRET OPINIONS" POLICY 

The "secret opinions" policy becomes particularly indefensible 

when contrasted with the actual Congressional oversight practice 

throughout recent administrations. With assistance from the 

counsel for the Subcommittee on Civil and Constitutional Rights, 

James X. Dempsey, we conducted a survey of the better-known 

Congressional hearings from 1978 to 1989 on OLC opinions. Since 

there is, of course, no computerized index of Congressional 

hearings, we could only follow up some of the better-known 

hearings, and undoubtedly found only a fraction of the hearings of 

this kind. 

yet we found no fewer than t-i—nt-Y-'"**''— Congressional 

oversight hearings on OLC opinions — literally dozens of recent 

counter-examples to the notion of a "secret opinions' policy. (Our 

list accompanies this statement. Ne have brought copies of 

excerpts from these hearings, but considering that these amount to 

hundreds of pages of Congresslonally-publlshed OLC opinions, this 

Committee may not want to put into its record for one hearing all 

of this large bulk of refutations of the claim of a 'secrets 

opinions' policy.) 

So«e of these hearings concerned subjects of very considerable 

Inportano* and controversy. To take just a few of these twenty- 

three examples, the Senate Committee on Governmental Affairs held 

a hearing on Overalyht of the Operation of Inspector General 

Offices. This concerned a controversial opinion of Assistant 

Attorney General Luttlg's predecessor. Assistant Attorney General 
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Douglas H. Kmiec, on th« "Authority of tb* Inapactor G«n«r«l to 

Conduct Regulatory Investigations.* In that opinion, the Justijse 

Department found that Inspectors General, such as the State 

Department I.G., could only Investigate In-house crimes, and could 

not Investigate what were called 'progreun* violations. These were 

the crimes, which many Inspectors General and Congressional 

Committees were eager to see Investigated, of fraud and abuse of 

departments Instigated from outside the departments, such as 

passport and visa counterfeiting rings outside the State 

Department. 

Numerous Inspectors General testified that this OLC 

distinction sharply Interfered with their ability to pursue waste, 

fraud, and abuse, but Chat they had no choice but tp obey the 

opinion. This is an issue that has stirred up the entire Inspector 

General conmunity, yet, under the 'secret opinions* policy. 

Attorney General Thornburgh would maintain that he could keep that 

opinion as secret law. Instead, the opinion was printed in full, 

and two senior Justice Depairtraent officials, then-Assistant 

Attorney General Barr and Assistant Attorney General Stuart Gerson, 

were Interrogated about the opinion. 

Two others of the twenty-three hearings concerned an issue 

•o controverslaX that one OLC opinion was the subject of one 

Congreaalonal hearing, the opinion proved so controversial OLC 

abandoned its position and superseded it with a second opinion, and 

the second opinion was then the subject of a second hearing. In 

.1986, Assistant Attorney General Charles J. Cooper gave an opinion 
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that section 504 of the civil rights act, which proscribes 

diacrlBtinatlon against the handicapped, did not protect persons 

with AIDS from discrimination. That Cooper opinion generated a 

great controversy, particularly with criticisms that the OLC 

Assistant Attorney General had distorted the published medical 

literature as well as the law. Qveraioht of the Office of Civil 

Rights at the Department of Health and Human Servicea: Hearings 

Before a Subcomm. of the House Coma, on Government Operations. 99th 

Cong., 2d Sess. 191 (19S6). 

Accordingly, in 1988, Assistant Attorney General Douglas M. 

Kmlec produced a new opinion with the opposite conclusion, that 

section 504 did protect AIDs-infected individuals who could perform 

their jobs and were not a direct threat to others. The Senate 

Labor Coomilttee held a hearing on »«»rlriina with Diaabilittea Xet 

of 1989. concerning that second opinion. That vitally important 

public debate over the first controversial opinion, from which the 

Office of Legal Counsel had to retreat, would be blocked by 

Attorney General Thornburgh's "secret opinions' policy. Moreover, 

this episode, like so many others, shows that OLC opinions are not 

infallible, and so often Implement political rather than legal 

judgments, that it would be extremely inappropriate to shield them 

froai oversight. 

Attorney General Thornburgh's refusal. In Chairvan Brooks' 

questions to prepare for this hearing, to provide opinions 

regarding blocking GAO oversight suggests that the secret opinions 

policy could apply to opinions themselves counseling secrecy, a 
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nniltl-layer*d-sacrecy approach. To take an exaaple fron th« period 

before this new policy, this Conmlttee considered, at Its Justice 

Department authorization hearing two years ago, an OLC opinion 

which became known as the 'Kmlec Memo." That opinion said' 

Inspectors General could refuse to give Congress Information about 

waste, fraud, and abuse, except that "Congress' Interest In 

evaluating the functioning of a criminal statute presumably can be 

satisfied by numerical or statistical analysis of closed cases.' 

Daoartmant of Juatlca Authorization for Appropriations for Fiscal 

Year 1990; Hearing Before the House Comm. on the Judiciary. lOlSt 

Cong., 1st Sess., 66 (1989). 

Ne recall that hearing quite well. This Committee asked us 

for an analysis of the Kmlec Memo, and published both the Kmlec 

Memo and our analysis. As we showed, id- at 77, the Kmlec Memo 

misused the legislative history of the Inspector General Act, gave 

entirely Inadequate weight to the liqportance of Congressional 

oversight, and would have supplanted Congressional oversight of 

such live matters as Watergate, EPA/Anne Gorsuch, and Iran-Contra 

with 'ntwerieal or statistical analysis of closed cases.' As a 

result of Congress' prompt refutation of the Kmlec Memo, many 

Inspectors General have been forthcoming In Congressional 

investigations since then, and the Kmlec Memo has been viewed as 

discredited, yet, by the 'secret opinions' policy, this Committee 

would not see a copy, or even be told the title and date, of a 

Kmlec Memo.  Instead, Its unrefuted errors would remain an 
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underground block to Congressional oversight throughout the 

govemment. 

Another famous opinion on withholding of information from 

Congress was published in the hearings of the Iran-Contra 

Committees. Called "The President's Compliance with the ^Timely 

Notification' Requirement of Section 501(b) of the National 

Security Act,' this 1986 Opinion by Assistant Attorney General 

Charles J. Cooper justified the withholding of notification to 

Congress of the Iran 'arms-for-hostages' initiative from the early 

Findings of January, 1986, until the scandal broke in late 

November, 1986. - 

This Cooper Memorandum said, '[w]e now conclude that the vague 

phrase *in a timely fashion' should be construed to leave the 

President wide discretion to choose a reasonable moment for 

notifying Congress. . . . [although it] necessarily leaves room 

for some dispute about the strength of the President's legal 

position in withholding information about the Iranian project from 

Congress over a period of several months.* iran-Conr.ra 

Inveatigation! Joint Hearings at 1S47 t n.2. In other words, OLC 

put a legal stai^ of approval on the year-long cover-up of the 

anu-for-hostagea deal, which, in its more extreme phases, led to 

the conviction for obstruction and false statements to Congress of 

Matlonal Security Adviser John M. Poindexter. The oversight of 

that Cooper Memorandum has furnished material for years of 

subsequent legislative debate over codifying stricter requirements 

for Presidential notification of Congress.  Yet, the Attorney 
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Ganaral's position Is apparently that such memoranda need only be 

shown to Congress If the Justice Department feels so Inclined, and 

can be kept secret if that Is considered more advantageous. 

Accompanying this memorandum Is a list of the OLC opinions and 

the hearings In which they were published. As far as the detailed 

doctrinal basis on which such opinions are available for oversight, 

and are not withheld from oversight on grounds of attorney-client 

privilege, we accompany our statement with a detailed memoranda we 

12 
prepared on that question. As that opinion develops in detail, 

since Congress Is part of the government, a Congressional committee 

decides for Itself whether to accept any government lawyer's claia 

of attorney-client privilege, which might be applicable In 

litigation by persons cutaide the government. See, e.g.. Commodity 

Futures Tradint;? Commisaion v. Weintraub. 471 U.S. 343 

(1985)(attorney-client privilege does not apply during internal 

Inquiries) . 

The courts have firmly rejected use of attorney-client 

privilege in comparable circumstances: *A strong theme of our 

opinions has been that an agency will not be permitted to develop 

k body of *secret law' used by it . . . but hidden behind a veil 

of privilefe because it Is not designated as 'formal,' 'binding,' 

or 'final." Coastal States Gas Corp. v. Deparfment of Enerov. 617 

r.2<l 854 (D.C. Clr. 1980); asa. NLRB V. Sears. Roebuck t Co.. 421 

O.S. 132, 1S3 (1975)(noting the 'strong congressional aversion to 

12 
The memorandum was prepared during an unsuccessful attempt 

by an agency general counsel to withhold an opinion memorandum from 
an oversight subcommittee. 
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's«cr«t [agency) law"). Without belaboring the point, "(tjhe 

scope of the [Congressional] power of inquiry ... is as 

penetrating and far-reaching as the potential power to enact and 

appropriate under the Constitution." Eaatland v. United Stataa 

Servteemgn'a Fund. 421 U.S. 491, 504 n.l4 (1959). 

In McGrain v. Dauaherty. 273 U.S. 135, 151 (1927), the Supreme 

Court focused specifically on Congress's authority to study 

"Charges of misfeasance and nonfeaseuice in the Department of 

Justice." The Supreme Court noted with approval that "the subject 

to be investigated' by the Congressional committee "was the 

administration of the Department of Justice — whether its 

ftinctiona were being properly discharged or were being neglected 

or misdirected, and particularly whether the Attorney (General and 

his assistants were performing or neglecting their duties. ..." 

111. at 177. That is the subject aalced about by Oialrman Broo)cs in 

his questions to Attorney General Thornburgh. It is a proper 

question, and the Attorney General must provide the pertinent 

documents to the Committee. 

II. INITIATIMG TBB ASSAULT OH CICK,   AN ACT OT CONSRBSS 

Our second subject is the extraordinary step, never talcen 

before In two hundred years of United States law, of the Justice 

DepartsMnt initiating an assault on an Act of Congress.  It is 

useful to recount the legal bac)cground of the Attorney (General's 

••••ult on GIGA. After all, the Justice Department explained the 

•uit as follows: 

Justice Department spo)cesman Joseph C. Krovlsky said the suit 
eontlnuaa seven years of efforts to solve an tnfrinoemenr on 
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ex»eutiv« branch powers. He said the branch has a duty to 
address constitutional. violations, so the department was 
COBMllBd to file suit." 

If we are to find out what 'compelled" the Justice Department to 

take for itself a power without precedent in Americeui history, we 

must look at its 'seven years of efforts" to usurp that power. 

Congress enacted the Competition in Contracting Act CCICA") 

in 1984 after almost two decades of consideration, starting with 

the Commission on Federal Procurement, on which distinguished 

members of the Congress, including Representative Frimk Horton, 

served. As the United States Court of Appeals for the Third 

Circuit said in upholding CICA, 'Although competitive bidding is 

supposed to be the way most government purchases are made. Congress 

has found procuring officials extremely — and increasingly — 

reluctant to use competitive bidding as the method of choosing 

sellers." Ameron v. United States Army Corps of Enoinaera. 809 

F.2d 979, 983 (3d Cir. 1986). 

The Court of Appeals then explained how the bid protest 

process properly, legally, and constitutionally works to oversee 

agency compliance with the laws to increase competition in 

procurement: ' 

[T]h« bid protest resolution process created by CICA is also 
intended to Inform Congress of the operation of existing 
procnxeaent laws, and to use the pressure of publicity to 
enforce coo^llance with those laws. CICA's bid protest 
procedures enable disappointed bidders to compel the executive 
to explain some of Its procurement decisions to the 

•Justice Department Takes on the GAO: Suit Against 
Contractors i^pears Aimed at Agency's Review Powers," Mashlngton 
Post, July 4, 1991 (emphasis added). A copy accompanies this 
statement. 
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Comptroller General. Although that official, in turn, la not 
I authorized to alter the executive decislona In any way, he la 

empowered to recommend action to the procuring agency. If his 
recommendation is not accepted the Comptroller General must 

I inform Congress about the entire episode in *a report 
describing each Instance in which a Federal agency did not 
fully implement the Comptroller General's recommendations.* 
31 U.S.C. S 3554(e) (2). 

Ameron. S09 F.2d at 984. 

CICA included a number of provisions intended to make the 

recommendatory GAO process viable. Most prominent among these were 

its stay provision, to prevent the contract from being executed 

until the GAO decided the protest, and the provision for awarding 

protesters their costs.  These provisions encourage protesters to 

use the GAO provision, but they do not change the recommendatory 

nature of the proceeding, just as they do not give GAO pollcy- 

I        making power. As the Third Circuit said: 

Finally, CICA also authorizes the Comptroller General to order 
the procuring agency to reimburse bid protesters for the costs 

I they incurred in preparing their bids and/or their bid 
protests.  See 31 U.S.C. S 3554(c>. 

These provisions do not compel procuring agencies to obey 
the recommendation of the Comptroller General. Instead, the 
effect of these provisions is to compel procurement officials 
to make purchase decisions in light of what the Comptroller 

I General recommends the government do in that case.   The 
Comptroller General's interpretation of the procurement laws 
has come to be highly respected.   [Cites omitted]  His 

I recommendations are therefore a persuasive mechanism through 
' which Congress and disappointed bidders can speak to the 

executive about the way the laws are being executed. 

Anaron. 809 F.2d at 985-86. 

When Congress passed CICA in 1984, President Reagan did not 

veto it.  President Reagan signed it.  Instead, the Attorney 
I 
I        General asserted the power to declare laws unconstitutional (after 

President Reagan signed CICA Into law — with a slgniag statement 
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saying axecutlve aganclea should 'coaqily with this bill In a manner 

consistent with the Constitution*), and Issued an opinion that 

the stay provision and the costs provision were unconstitutional. 

the Office of Management and Budget, using Its supervisory 

power over federal agencies. Issued a bulletin (the *OMB 

Unconstltutlonallty Bulletin") declaring those provisions of CICA 

luiconstltutlonal, and ordering the procuring agencies to Implement 

that declaration through regulations, which they did in the Federal 

Acquisition Regulations. 

Now, there is simply no doubt that Attorney General Meese' s 

effort in 198S, until ended by the change in regulations of that 

y««r, concerned all of CICA — both the stay provision and the cost 

provision. Both were discussed in the OLC opinion declaring CICA 

unconstitutional. Both were declared unconstitutional in the 0MB 

Onconstitutionallty Bulletin. Both were declared unconstitutional 

In the Federal Acquisition Regulations. (Copies of these accompany 

this atateawnt.) 

The rest 1* history. This Coanalttae, in its annual Justice 

Department authorization- hearings of 1985, and the Committee on 

Govemaent Operations, in its hearings, exposed the attac)c on CICA 

by OHB and Attorney (>eneral Meese as a grab for the power to 

radically alter the delicate system for raising constitutional 

The President's signing statement is reprinted in 
ConnHMH-ionalttv of (^AO'a Bid Protest Funetton: Hearlnca Before 
a Subeomm. of the House Conm, nn aanmmmnf Onaratlons. 99th Cong., 
1st Seas. 675 (1985). 
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Issues about Acts of Congress. The testimony at those hearings 

made utterly plain that executive officials have no power t 

declare laws unconstitutional, or to adopt regulations making laws 

unconstitutional. Constitutionality of GAP's Bid Protest Function. 

amna.! Department of Justice Authorizarinn for Fiscal Years 1986 

and 1987: Hearings Before the House Comm. on the Judiciary. 99th 

Cong., 1st & 2d Sess. (19850-86). 

High Justice Department officials — Attorney General Meese, 

and Deputy Attorney General Jensen — appeared at those hearings, 

but were unable to make a persuasive case that they should have the 

power to declare laws unconstitutional or to have these tactics at 

their disposal. Quite the contrary, both conunittees Issued reports 

excoriating the Justice Department's usurpation of power. 

Department of Justice Authorizations Act Fiscal Year 1986: H.R. 

Rep. No. 113,  99th Cong.,  1st Sess.  (1985); The President's 

Suspension  of  the Competition ia Contracting &££ i£ 

aneonstitutional: H.R. Rep. No. 138, 99th Cong. 1st Sess. (1985) 

CSuapenaion/anconatitutionalitv Report"). 

At that point. Attorney General Meese gave In. He issued a 

press release that the Department would no longer fight CICA, 

except to continue the prior test cases (principally Ameron and 

Lear Sleoler> brought by private parties. Freed from his yoke, the 

procuring agencies adopted a regulation as part of the Federal 

Acquisitions Regulations which obeyed the CICA stay provision and 

agreed to pay coats to protesters who qualified in GAO proceedings. 

By ceasing to follow the QMB Uneonatitutionalttv Bulletin, and 
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•doptina that riwpilittion. the proeurlno aoaneiaa abandonwH ^h«. 

claim of powar to rtarlare atatutaa unconatltutional. Subsequently, 

two courts of appeals unanimously upheld CICA, In opinions 

discussed later In the statement. 

Since the Justice Department makes so much of the Supreme 

Court ruling in Bowaher v. Svnar. 478 U.S. 714 (19B6), that the 

Comptroller General was, for separation of powers purposes, not an 

official who could receive power to set binding national policy, 

it should be noted that both courts of appeals — the Third Circuit 

upholding CICA in Amaron. and the Ninth Circuit upholding CICA in 

L»«r fititolT — did so after Bowaher v.    Svnar and applied that 

decision to CICA. As both courts of appeals patiently explained, 

the bid protest system pursuant to CICA was a recommendatory 

system, which the Comptroller General could legitimately conduct 

fully consistent with Bowaher v. Svnar. The presence of the stay 

and cost provisions did not change the fundamental recomoiendatory 

nature of the system, but simply gave the system the time, and the 

payment of fees, so that protesters would come to the Coa^troller 

General for him to provide recommendations. 

The CICA system worked in this fashion for several years. 

Then, suddenly, without apparent cause, the Justice Department 

decided to undo the system. He emphasize this point: the Justice 

Department has offered no explanation for why now it has undone the 

regulation that in 1985 ended the controversy, and a fortiori, it 

has offered no explanation for the radical step of, for the first 

time in two hundred years of history, initiating an assault asking 
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for a law of tha United States to be struck down. Two weeks ago, 

the procuring agencies took the prior regulation, put In place when 

the Justice Department lifted the yoke Imposed through the 0MB 

Unconstltutlonallty Bulletin, and published a proposed 

Unconstitutional Regulation that would strike down the CICA system. 

56 Fed. Reg. 286S2 (June 21, 1991). The proposed Unconstitutional 

Regulation would provide that the award of protest costs is purely 

a 'recommendation* and an agency can report that the award "will 

not be followed by the agency.* Id. at 286S3 (new section 48 

C.F.R. S33.104(g)). 

What is particularly bizarre about this proposal is that it 

did not even mention the 0MB Unconstitutional Bulletin, or tha 

reasons the regulation now being replaced was originally adopted 

In 1985 — namely, the dropping at that time, in the face of 

intense criticism by Congress and the courts of the claim of power 

to declare statutes unconstitutional by the 0MB Unconstitutional 

Bulletin. It is as though the enormous controversy in 1985, and 

how it was resolved, escaped their notice. How an Unconstitutional 

Regulation could be proposed without explanation of this grave and 

historic step is difficult to fathom, although the Executive 

Branch's unwillingness to satisfactorily address that background 

is understandable. , 

To tindarllne the lack of explanation. Attorney (>eneral 

Thornburgh sent notification letters to the leadership of the 

Senate and. the House that *the Department of Justice continues to 

believe  that  CICA's   'costs  and  fees'  provision  is 
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unconstitutional.* (A copy of the letter 'accompanies our 

statement.) The letter gave a strangely distorted version of 

events. The letter admitted that in 1984, the 'Attorney General 

[] notified Congress that the Department considered CICA's 'costs 

and fees' and 'stay' provisions to be unconstitutional,' Letter, 

at 4. In other words, the Justice Department admits that the 

controversy it started and lost in 1985 covered all of CICA — both 

provisions — including the one it now attacks. 

Otherwise, however, the letter ignored much of what happened 

in 1985. The letter did not mention the 0MB Unconstitutionality 

Bulletin, which purported to strike down both the costs provision 

and the stay provision. The letter similarly did not mention the 

first agency regulations implementing that Bulletin, which also 

purported. to strike down both the coats provision and the stay 

provision. Clearly, the Attorney General cannot explain why he has 

undone the regulation that ended the Meese claim of power in 1985. 

Nlth those omissions, the letter proceeded to ignore almost 

the whole rest of the controversy in 1985, including the 

Congressional hearings, the Congressional reports, and the public 

fireston. Instead, the letter explains that when 'the Executive 

Branch decided to comply with CICA, including its 'costs and fees' 

provision,' It did so 'on a temporary basis pending the outcome of 

the »iifirm litigation.' Letter, at 5. There then follows an 

account of the outcome in the Ameron case which ignores that the- 

courts of appeals utterly rejected the Justice Department's 

position and the Justice Department pulled back from a Supreme 
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Court test. Having Ignored how the 1985 controversies over the 0MB 

Unconstltutlonallty Bulletin and the. regulations Involved the costs 

provision as well as the stay provision, having Ignored why the 

1985 regulations ended the controversy for the costs provision as 

well as the stay provision, and having Ignored the Ignominious 

outcome of Its litigation, the Justice Department tells the tale 

that BQwaher v. Synar renders CICA unconstitutional. Again, It 

does not even mention that the two Court of Appeals opinions 

upholding CICA both applied Bowaher v. Svnar. 

All of this would have been unfortunate enough. What 

followed, however, was more shocking. At least In 1985, Attorney 

General Meese followed. In one respect, the time-honored and 

delicate system of litigation regarding constitutionality. He did 

not break the two hundred year barrier that the United States has 

never initiated lawsuits to strike down Acts of Congress. See. 

e-°-- International Society for Krishna v. Citv of Los Anoelea. 

Sll F. Supp. 315, 319 (C.D.Cal. 1984)('The Court has not 

discovered, nor have the parties cited, a single case brought by 

a state, city or fedaral government seeking, before the law Is 

enforced, a declaratory judgment that a law Is 

constitutional. ..."). 

Inst««d, in 1985, the Justice Oepertaent awaited private 

litiganta who brought cases. Attorney General Thornburgh, however, 

daised a new power that had never been used before, not even in 

1985. The week of June 24, 1991, Assistant Attorney General for 

the Civil Division Stuart Gerson came to the offices of several 
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Congressional conmictees to announce what traa going to happen that 

week: the United States would request, by Initiating a case, that 

one of Its laws, CICA, be struck doirn. 

He was asked whether the Justice Departfflent would present, as 

a legislative proposal, the suggestions It had for changing the 

statute. It would not. He was asked whether the Justice 

Department had ever before filed such a lawsuit — a suit by the 

United States asking that an Act of Congress be struck down. His 

answer was to the effect that: if you are going to look at this in 

a confrontational way, I cannot stop you froa looking at it that 

way. However, he explained, that was the wrong way to look at It. 

This was really an effort on the Justice Department's part, he 

explained, to take a measured and controlled atep, by having the 

Justice Department frame the suit in a aaasured, controlled way. 

And then, the lawsuit was filed. For the first time In 

history, the United States Initiated an effort to have one of Its 

laws be struck down. If that lawsuit proceeds, even with CICA 

upheld, the Justice Department can be expected to claim this as an 

established power for It to exercise at will in the future. There 

are no guidelines, no rules, and no procedures which, from the 

Attorney General's viewpoint, would limit uae of this new power. 

Since it has claimed an Inherent power without any statutory 

authorization, it follows that from the Attorney General's 

viewpoint he has no guidelines, rules, or procedures to limit it. 

The implications of this claim of power must be faced. For 

two hundred years, we have lived under the constitutional system 
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described In Marhurv v. Madiaon. Attorneys General have not 

received the power to declare Acts of Congress unconstitutional and 

have never once exercised the power to Initiate lawsuits to 

Implement such declarations. Court cases questioning Acts of 

Congress have been limited to those special and delicately 

developed situations In which the Interactions of private persons, 

or the defense of private lawsuits, brings constitutional Issues 

Into question. The United States does not Initiate them. The 

system we have lived by for two centuries Is a system by which, 

when the Administration does not like a provision In a newly passed 

bill. It either vetoes the bill, or lives with the provision. If 

the Administration does not like an Act of Congress on the books. 

It proposes to Congress a change In the laws. These are enormous 

powers In themselves — we saw In the previous Administration that 

a President can persuade Congress to make major chemges In the 

laws, and we have seen In this Administration the potency of the 

veto power. 

Now, however, the Justice Department will add a new power to 

this arsenal, a power alien both to the Intent of the Framers and 

to the system of constitutional litigation known for two centuries. 

If on Attorney General does not like a provision in a bill, he need 

not advise • veto. He can advise the President to sign the bill, 

and then declare the provision unconstitutional. If an Attorney 

General does not like a provision on the books, he need not propose 

a legislative change. He con riffle through the United States 
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Code, pick out whatever provisions he dislikes, and declare them 

unconstitutional. 

Whether the bill is recently signed or old law, the Attorney 

General claims the power to have agencies adopt Unconstitutional 

Regulations declaring laws unconstitutional. He claims the power 

to Initiate cases with whatever shape he likes, picking the court, 

the parties, the facts, the timing, and everything else. Moreover, 

aa the CICA litigation shows, even if he loses at first, he can 

stop awhile, even admit by his actions the wrongfulness of his 

claim of power, and then have a new regulation declaring the law 

unconstitutional be Issued, trying at another court at another 

time. Ask anyone who wants to change laws whether this sounds like 

an easier system than coming to Congress with proposals for 

legislative change and working to make them pass. For an Attorney 

General commanding all the resources of the Justice Department, it 

probably looks like a very potent and unchecked power to acquire. 

Shifting to a system by which the Attorney General decides the 

constitutionality of laws and then employs these new levers of 

power to la^leaent that decision utterly contradicts the 

fundamental premises of our system of checks and balances. The 

Executlv*, needless to say, has a direct Interest in disputes 

lnrolvli>9 It, and can hardly be viewed aa judldary-llke in its 

neutrality. 

The *•»*'•>'•' case upholding CICA set forth a careful study of 

the history of the Faithful Execution Clause rejecting such claims 
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of pow«r:^^ 

During the reign of absolute British monarchs, 
the notion that the Executive, at the time the 
King, could decide for himself, without a 
decision of the courts, which laws should be 
obeyed was put to the test. . . . 

Shortly thereafter, James II was forced Into 
exile In the Glorious Revolution of 1689, and 
the English Bill of Rights was enacted. The 
first article of that historic charter of 
freedom declared 'That the orgtended power of 
Suaaending of Laws, or the Execution of Laws 
by Reoal Authority. without Consent of 
Parliament ia Illegal.' Scholars have 
concluded that the 'faithful execution' clause 
of our Constitution Is a mirror of the English 
Bill of Rights' abolition of the suspending 
power,' that Is, the abolition of what the 
English Bill of Rights had called 'the 
pretended (Royal) power of Suspending.'" 

Aaeron. Inc. v. U.S.   Army Coroa. of Enainaera. 610 F. Supp. 750, 

755 (D.N.J. 1985)  (quotation omitted). 16 The Supreme Court's 

rejection of such Executive claims of power tiraced directly back 

to the revulsion, after the English Bill of Rights, against the 

royal "dispensing* or "suspending" power which had been abused by 

the Stuart monarchs to nullify Parliamentary laws. 

^^ For further discussions of this history, 
Suapenaion/Onconatitutionality Report at 10; CICA Hearings at 264; 
Relnsteln, An Earlv View of Executive Powers and Privileges: Trial 
of Smith and Oodan. 2 Hastings Con. L. Quart. 309, 321 (1975); 
Stewart, Tha Trial nf the Seven Blahopa. Cal. St. Bar. J., Feb. 
1960, at 70 (account of 1688 case). 

^ The district court case was subsequently affirmed on 
app«al, 787 F.2d 875, 889-90, modified. 809 F.2d 979 (3d Clr. 
1986), and the Supreme Court first granted, and then dismissed 
c«rtiorarl, >'«n-- rt< «»<»«•«<• 109 S. Ct. 297 (1988). 

17 As the District Court noted: 

Any possible doubt about the matter was 
resolved in the historic case of Kendall v. 
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*IT]he abuse of regal authority in England was much on the 

fraaers' minds."^^ Accordingly, the Constitutional Convention 

expressly rejected any Presidential power to suspend Acts of 

Congress, binding Che President Instead to obedience with the 

faithful execution clause. 

Hhan the U.S. Court of Appeals for the Ninth Circuit reviewed 

the Executive claim in one of the CICA cases, it flatly rejected 

claims to powers such as the Attorney General is seeking.  "Here, 

United States. 37 U.S. (12 Pet.) 524 (1838) 
.... The Supreme Court said that ' [t]o 
contend, that the obligation Imposed on the 
[P]resident to see that the laws faithfully 
executed. Implies a power to forbid their 
execution, is a novel construction of the 
constitution, and entirely inadmissible.' 

*«»rnn• 610 F. Supp. at 756 (quotation omitted) (quoting Kendall 
v. United States. 37 U.S. (12 Pet.) 524, 613 (1838). 

The Supreme Court further explained regarding the specious 
Executive claim of power from the 'faithful execution* clause: 

that the effect of such power would be the 
'vesting in the [P]resident [of] a dispensing 
power,  which has  nn countenance CQX itft 
auDOort. in any part of the eonatitutioni 
[such an argument is] asserting a principle, 
which, if carried out in its results, to all 
cases falling within it, would l^e clothing the 
rPlreaident with a power entirely to control 
the legislation of rcionareas. and paralyze 
thm  uriiiilniatratlon of iuatlee.' 

ftiwrnnr 610 F. Supp. at 756 (cpjotation omitted), quoting Kendall 
V. Pnited atatea. 37 U.S. at 613 (emphasis supplied.) 

Suapension/Unconatit.utionalitv Report at 14 (citations 
omitted). 

Ameron. 610 T. Supp at 756; Suspension/Unconstitutionalitv 
Report at 10-14 (including Alexander Hamilton's discussion); H.R. 
Rep. No. 113, aUBJOii   *t 14. 
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the government reasserts the position taken by the Justice 

Department before Congress: that the President's suspension of the 

CICA stay provisions is justified, because the President's duty to 

uphold the Constitution and faithfully execute the laws empowers 

the President to interpret the Constitution and disregard laws he 

deems unconstitutional." Lear Siealer. Inc. v. Lehman. 942 F.2d 

1102, 1121 (9th Cir. 1988).^° The Court of Appeals concluded: 

'Because we regard this position as utterly at odds with the 

texture and plain language of the Constitution, and with nearly two 

centuries of judicial precedent, we must reject the government's 

contention. ." 1^. The Court of Appeals found "Not 

surprisingly, the government offers scant and extremely 

questionable support for this dubious assertion of power.* Id- 

The Court of Appeals explained that the Framera had refused 

to give the President a line item veto, and then observed that "the 

executive branch's action in this case assumes a power far more 

extensive than would be conferred by a Ulne Item veto," since 

"unilateral suspension of the CICA stay provisions in this case 

afforded no opportunity for a congressional override." 842 F.2d at 

1124. 'Certainly the framers were strongly opposed to the idea of 

an absolute veto power for the President,' and thus, "Such an 

Incursion into Congress's essential legislative role cannot be 

tolerated.• Id- 

^^ The decision was subsequently vacated in  bane in part on 
a separate issue regarding attorneys' fees. 
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"Th* duty of the President to see that the laws be executed 

Is a duty that does not 90 beyond the laws, * Younaatown sh^»^»^ t 

Tuba Co. V. Sawer. 343 U.S. 579, 610 (1952) (Frankfurter, J., 

concurring)  (quoting Holmes,  J.).   The Justice Department's 

strained views of the Faithful Execution Clause were decisively 

rejected by the Court of Appeals, Lear Siegler. 842 F.2d at 

1124-25: 

The government's contention was addressed and 
rejected by the Supreme Court 150 years ago, 
in Kendall v. Onit-Pd St area. 37 U.S. (12 Pet.) 
524, 9 L.Ed. 1181 (1838). There, the Court 
affirmed the issuance of a writ of mandamus 
ordering the Postmaster General, then a 
cabinet official, to settle certain claims 
with mail contractors as required of him by an 
act of Congress. The Attorney General's 
lawyer defended the Postmaster General's 
nonfeasance by relying on the President's full 
and exclusive duty to execute the laws, 37 
U.S. (12 Pet.) at 545-47, 612, but the Court 
disagreed. 

*To contend that the obligation imposed on the 
President to see the laws faithfully executed, 
implies a power to forbid their execution, la 
a novel construction of the Constitution and 
entirely inadmissible." 37 U.S. (12 Pet.) at 
613. See alaa united Statea v. Smith. 27 
F.Cas. 1192, 1230 (Clr. Ct. O.N.Y. 1806) ("The 
president of the United States cannot control 
the statute, nor dispense with its 
execution'); Da Coata v. Nixon. 55 F.R.D. 145, 
146 (B.D.N.y. 1972) (Once bill was passed by 
Congress and signed by the President, *(n]o 
executive statement denying efficacy to the 
legislation could have either validity or 
effect*); Catano V. Local Board. 298 F. Supp. 
1183, 1188 (E.D. Pa. 1969) ('The President is 
not at liberty to repeal Congressional 
enactments.'). 

-49- 
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CONCLOSION 

Mr. Chairman, the combined effecc of these two assaults on 

Congress's legislative functioning — blocking Congressional 

oversight, and assailing CICA — reflect an unprecedented assertion 

of power by the Attorney General. It shows little or no regard for 

the constitutionally established processes for enacting public 

laws. We have discussed the roots of the Supreme Court's rulings 

and the Constitution's provisions In these regards. In Parliament's 

defeat of the assertions of monarchical powers during the Stuart 

reign. Attorney General Thornburgh's clalma of powers resemble 

Chose assertions. Let us hope his efforts meet no more success 

than did Attorney General Meese's. 

-50- 
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Mr. TiEFER. Thank you, Mr. Chairman. 
In one particularly crucial instance, this committee has devel- 

oped extensive experience with the ramifications of the Justice De- 
partment's secret opinions policy, and that was in seeking to obtain 
the Department's famous but still secret and withheld opinion on 
the legality of going outside the extradition process of the law to 
forcefully seize persons in foreign countries, persons from accused 
criminals of low rank up to heads of state, like General Manuel 
Antonio Noriega of Panama or perhaps higher, and to bring them 
to the United States for trial. 

According to published reports, the Justice Department's Office 
of Legal Counsel issued a legal opinion in 1989 entitled, "Authority 
of the FBI To Override Customary or Other International Law in 
the Course of Extraterritorial Law Enforcement Activities." 

The Subcommittee on Civil and Constitutional Rights under 
Chairman Don Edwards, as was mentioned in his opening state- 
ment today, held hearings on this opinion. At those hearings it re- 
ceived testimony from Assistant Attorney General William Barr as 
follows: "The Department of Justice issues legal advice on matters 
of domestic law authority, legal authority. The issue very simply is 
whether or not there is legal authority in the United States under 
our own domestic laws to engage in extraterritorial arrests without 
the consent of the host government. 

"We issued an opinion as a matter of law saying, yes. The De- 
partment of Justice says, yes, we do have the authority under our 
own laws." A previous opinion of the Office of Legal Counsel in 
1980 had given the opposite position, and Assistant Attorney Gen- 
eral Barr explained in his testimony, "Our office was asked by the 
FBI to reexamine the 1980 opinion, and we did that, and I think 
there was broad consensus within the administration that the 1980 
opinion was fundamentally flawed and should be reexamined." 

Now, the legal position of the executive branch on this matter 
has great importance for obvious reasons. The question of overseas 
seizure of persons is clearly significant enough on its own, but even 
more important, a likely rationale used by the Justice Department 
in that secret opinion to justify extraterritorial seizures without 
having even asked Congress for statutory authority to engage in 
them may well be that the executive branch claims itself to be au- 
thorized by its inherent extrastatutory prerogatives to commit 
many kinds, and indeed perhaps all kinds of violations of interna- 
tional law even without statutory authorization by the Congress. 

Apparently, the executive branch claims the authority to freely 
at will roam the world, acting in violation of the rules and norms 
between nations. This is certainly an issue of tremendous contro- 
versy in the international law community, and so Chairman 
Brooks, with respect to this opinion, wrote to the Attorney General, 
"I do not believe it is either legally supportable or in the Nation's 
best interest for the Justice Department to pick and choose which 
opinions of the OLC are made available to the Congress." 

But Attorney General Thornburgh and the Assistant Attorney 
General for the Office of Legal Counsel, J. Michael Luttig, contin- 
ued to insist that no matter how important it is to conduct over- 
sight over one of its formed, legal pronouncements, it can and will 
keep the opinion a secret from Congress. 
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Mr. Ross. Let me turn for a moment to another instance in 
which the Department has attempted to thwart a congressional in- 
quiry, and that is one that this committee is familiar, perhaps all 
too familiar with, the INSLA W matter. 

It is sufficient to note that now 8 months after your last hearing 
on that matter, the committee's investigators still continue to be 
refused to even access, let alone copies to hundreds of INSLA W-re- 
lated documents on the same baseless arguments that were raised 
and rejected at your December 5 hearing. 

The committee may hear from the Department of Justice that 
this secret opinions policy is traditional, that Attorney Generals 
have the same role as private lawyers who keep advice 
confidential. 

That line of justification is utterly without merit. This utterly 
secret opinions program is flatly at odds with this country's strong- 
est traditions about democratic accountability and the rule of 
public law. Given the vital importance of avoiding a body of secret 
opinions, in 1840 the House of Representatives formally called 
upon the Attorney General by House Resolution to publish his 
opinions. 

During 1841 a House document was printed entitled, "The Opin- 
ions of Attorney Generals of the United States, From the Begin- 
ning of the Government to 1841." I have with me the House docu- 
ment with the 1840 letter, transmittal letter by Attorney General 
Gilpin explaining, "in compliance with the resolution of the House 
of Representatives, I have now the honor to transmit copies of all 
such opinions of the Attorney Generals of the United States as I 
have been able to obtain." 

When Congress in 1870 created the Department of Justice, it 
added the same instruction to the Department's charter, where it 
remains to this very day. Pursuant to these instructions, 42 vol- 
umes of opinions of Attorney Generals have been published, as 
have 6 volumes of the newer opinions of the Office of Legal 
Counsel. 

In 1854 Attorney General Caleb Gushing summarized the law on 
this point as follows: referring to one of his predecessors, William 
Wirt, he said that "in common with other persons holding the 
office, he had recognized by his action in sundry cases the right of 
either House of Congress to call on him for information in any 
matters within the scope of his office and his duty to communicate 
the same." 

In fact, there have been dozens of congressional hearings that 
have explored the types of opinions that the Department now seeks 
to keep secret. Charles Tiefer will run through examples of those 
hearings. 

Mr. TIEFER. I will be brief We conducted a survey of the better- 
known congressional hearings from 1978 to 1989 on Office of Legal 
Counsel opinions. Although we undoubtedly found only a fraction 
of the hearings of this kind because they are not indexed in a way 
that would list by that criterion, we found no fewer than 23 con- 
gressional oversight hearings on OLC opinions, literally dozens of 
recent examples contrary to the notion of secret opinions policy. 

One of the exhibits that I have provided accompanying our state- 
ment is the list of these 23 congressional hearings on OLC opinions. 
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Some of these hearings concerned subjects of very considerable im- 
portance and controversy, and, to take just one or two and not to 
go through all 23 examples, this committee considered at its Jus- 
tice Department authorization hearing 2 years ago an Office of 
Legal Counsel opinion which became known as the Kmiec memo 
after the Assistant Attorney General who wrote it, Douglas M. 
Kmiec. 

That opinion said inspectors general could refuse to give to Con- 
gress information about waste, fraud and abuse except for "numer- 
ical or statistical analyses of closed cases." 

At the time this committee asked us for an analysis of the Kmiec 
memo and published in that hearing volume both the Kmiec memo 
and our analysis. As we showed, the Kmiec memo misused the leg- 
islative history of the Inspector General Act. It gave entirely inad- 
equate weight to the importance of the congressional oversight, 
and it would have supplanted congressional oversight over such 
live and famous matters as Watergate, EPA in the Ann Gorsuch 
period and Iran-Contra, none of which, needless to say, were occa- 
sions when Congress limited itself to numerical or statistical analy- 
ses of closed cases. 

As a result of Congress' prompt refutation of the Kmiec memo, 
many inspectors general have been forthcoming in congressional 
investigations since then, and the Kmiec memo has been viewed as 
discredited. Yet by the secret opinions policy this committee would 
not see a copy or even be told the title or date of a memo like the 
Kmiec memo. Instead, the unrefuted errors of such a memo would 
remain an underground block to congressional oversight through- 
out the Government. 

The second subject we are here to address is the extraordinary 
step, never taken before in 200 years of U.S. law, of the Justice De- 
partment initiating an assault on an act of Congress. It is useful to 
recount the legal background of this, particularly since the Justice 
Department spokesman explained the matter as follows: According 
to the Washington Post, which reported "Justice Department 
spokesman Joseph C. Krovisky said the suit continues several 
years of efforts to solve an infringement on executive branch 
powers. He said the branch has a duty to address constitutionfil 
violations so the Department was compelled to file suit." 

If we are to find out what compelled the Justice Department to 
take for itself a power without precedent in American history, we 
must briefly look at its 7 years of efforts to usurp that power. Con- 
gress enacted the Competition in Contracting Act in 1984 after 
almost two decades of consideration, starting with the Commission 
on Federal Procurement that Mr. Horton spoke about earlier as 
one of its leading members. Until CICA, only one-third of Federal 
procurement was competitive, and what CICA did, besides 
strengthening the procurement laws themselves  

Mr. BROOKS. Would the gentlemam suspend a moment? We are 
very likely to have a vote before long and have to adjourn. 

I am wondering if we might not be well served by including all of 
this excellent analysis in the record and let us ask you a couple of 
questions before we get banged on. 

Mr. Ross. Whatever the committee's pleasure is. 
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Mr. BROOKS. Recently the Attorney General has asserted that 
under current law the CIA is only accountable to the House and 
Senate Intelligence Committees. Is that true? 

Mr. Ross. The Attorney Greneral's assertion demonstrates that he 
does not understand how congressional committee jurisdiction 
works. The Intelligence Committees under several chairmen have 
supported the position of the standing committees, that the stand- 
ing committees retain the authority to investigate matters under 
their jurisdiction, even though those are intelligence matters as 
well. 

For example, and our written statement goes into this in a little 
more detail, during the Government Operation's Committee hear- 
ings on the Computer Security Act, Chairman Beilenson of the In- 
telligence Committee testified himself in full support of the com- 
mittee's investigation of NSDD 145, notwithstanding that it was a 
matter relating to intelligence. 

Mr. BROOKS. What options does the committee have to compel 
the production of requested Office of Legal Counsel opinions? 

Mr. Ross. Well, it would appear from the record that has been 
developed so far that simply asking is not going to be sufficient, 
and so the Congress can use its constitutionally based power to 
compel information from the executive branch by the issuance of a 
subpoena, and then, of course, there are the methods that you, sir, 
have sometimes utilized to get their attention via means of the au- 
thorization or appropriations process. 

Mr. BROOKS. HOW do we know that the issuance of a subpoena to 
Mr. Luttig or to the Attorney General would be successful? 

Mr. Ross. Well, while there is no guarantee that any particular 
subpoena would be successful, notwithstanding its legal sufficiency, 
this is a time in Mr. Luttig's life when he is likely to be highly at- 
tuned to the desire of the Congress to learn information. As you 
know, his nomination as a Federal court of appeals judge is pend- 
ing before the Senate, and history reveals that at times such as 
this, when somebody has a nomination pending, they are less likely 
to, in essence, thumb their nose at Congress. 

Mr. BROOKS. I notice, Mr. Luttig has been recently nominated by 
the President, as you know, for a Federal judgeship, and it may be 
a legitimate concern of Congress to know what the views of a nomi- 
nated official are toward interpretation of the Constitution, par- 
ticular with regard to release of information to Congress. 

Now, the Justice attorney handling the CICA litigation has 
claimed that declaratory judgments are commonplace and an ap- 
propriate way to approach this. What are the pitfalls in this ap- 
proach and how should the committee respond to this suit? 

Mr. TiEFER. If I may, there may be commonplace declaratory 
judgments in contexts like suits to quiet title to land, but there has 
never been a declaratory judgment or any other type of lawsuit ini- 
tiated by the Justice Department for the United States to attack its 
own laws. Never. 

As for the pitfalls, if the power to do this is established, the At- 
torney General will be free to riffle through the provisions in any 
new bill that is enacted and any of the 50 volumes of the United 
States Code that are previously enacted, pick and choose whatever 
provisions of law he dislikes that day and wishes to declare uncon- 
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stitutional and then implement those declarations, by regulations 
making the laws unconstitutioned, and by lawsuits. 

Now, a significant new power claimed by the Attorney General 
must not go unchallenged by the Congress, particularly when a 
previous Attorney Greneral—Attorney General Meese—tried to 
overturn CICA by a similar claim. When Attorney General Meese 
tried, he was largely stopped by the hearings and reports of this 
committee and by this committee's reporting legislation regarding 
the Department's use of proprietary funds. 

Similar steps may be necessary here, such as to clarify that the 
Congress does not, in its appropriations, spend to fund the Justice 
Department to initiate suits challenging acts of Congress. 

Mr. BROOKS. The Department has claimed on several occasions it 
has a duty to protect certain confidential executive branch infor- 
mation from congressional access. What are the ramifications of 
this policy? 

Mr. Ross. The ramifications are broad indeed. The executive 
branch is attempting to unilaterally declare beyond the reach of 
congressional oversight certain governmental functions and how 
they are conducted. 

One of the greatest preservers of liberty in this Nation is the fact 
that executive branch activity is subject to congressional oversight. 
If you remove that potential of oversight by keeping executive 
branch governmental policy secret, then you have taken from the 
people one of their best protections. 

Mr. BROOKS. Mr. Fish, any comment? 
Mr. FISH. Yes, please. Just following up on that, Mr. Tiefer, I 

note that a declaratory judgment is simply a determination of a 
concrete legal issue, and I am at a loss to understand why—in a 
situation where the Department of Justice concludes that an act of 
Congress is unconstitutional—it is inappropriate for the Depart- 
ment to bring a lawsuit that will facilitate a determination by the 
separate branch of government, the judiciary, as to whether the 
statute is consistent with the Constitution. Isn't this an appropriate 
issue for the Federal courts to decide? 

Mr. TIEFER. Mr. Fish, there are two aspects that have generated 
controversy in the way they have gone about this. One which was 
discussed earlier by Mr. Conyers smd Mr. Horton is that they 
have—part of the way they have set up this case is by adopting a 
regulation, by publishing a regulation which already takes the stat- 
ute as unconstitutional, that is the previous regulation which has 
been in effect since Attorney General Meese backed down in 1985, 
which was when the previous regulation was issued, says awards of 
costs and fees will be paid. 

The newly published regulation, which was at the exact same 
moment that the lawsuit was filed, says we are not going to obey 
the statute any more. We treat these as recommendatory, and even 
if we pay it on the recommendation, we could recoup it here. That 
is one thing, the regulation. 

Mr. FISH. Excuse me, but maybe you heard our discussion be- 
cause we characterize the regulations differently. I gather we 
ended up sajdng it was really a warning to the agencies that they 
were at risk, without prohibiting them in any sense from pajdng. It 
was brought to their attention that while it was discretionary on 
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their part to make the awards, it says here: "Pending a judicial de- 
termination, agencies may continue to pay protest costs out of 
funds available," but they "may be subject to recoupment," which I 
think is a fair expression of the risk involved to the agencies, 
rather than a directive. 

Mr. TiEFER. That regulation is the exact language. The fact that 
they have in their regulation they now call this "a recommended 
award," a "recommended" award of protest costs is a declaration 
that the statute, which is very clear that recommendations are on 
the substance and the awards themselves are awards, they have 
now redefined what these are, and they have now redefined them 
as recommended awards. 

Now, they can't do that in the face of the statute unless they 
have decided, as thev have, that the statute is unconstitutional. 

Mr. FISH. But isn t it true that that would be exactly what hap- 
pens if the Justice Department prevails? 

Mr. TiEFER. That is correct. They have in their regulation as- 
sumed that they have already prevailed. 

Mr. FISH. I am sorry I interrupted your answer, but I wanted to 
clarify this issue as to just what the regulation said. Please go back 
to the role of Federeil courts here. You might add to your answer 
how this approach affects Members of Congress because frequently 
we are involved in lawsuits, as you know. 

We go on briefs to the Supreme Court willy-nilly—and why 
shouldn't the Justice Department bring an action if it wants to 
challenge a particular, very narrow provision that is severable in a 
piece of legislation? 

Mr. Ross. If I might, you bring up a couple of my favorite topics, 
and with the committee's indulgence, let me address them. With 
respect to Members going on lawsuits willy-nilly, as you put it, it 
has long been an effort of mine to discourage Members from ap- 
pearing as amici on a willy-nilly basis, and I have, only through 
the authority of moral suasion have attempted, and in some cases, 
successfully urged Members not to participate in litigation in that 
fashion because I think it does not serve this institution's interests. 

I think that this institution, when it is required to g:o to court to 
fulfill an institutional responsibility is better received if we are not 
running into court all the time simply to say this is what we meant 
by the law, give us smother shot at stating what legislative intent 
is, and so we have attempted to discourage that type of willy-nilly 
filing of amicus briefs. 

Mr. FISH. Mr. Ross, first of all, you know of cases where Mem- 
bers of Congress have been plaintiffs in cases—and also when I 
used that phrase I was talking not in a pejorative sense that it was 
unimportsoit but that we feel free, when we think a matter is of 
significance in the Supreme Court, to do what we can to bring to 
the attention of the court important statements. I think that is en- 
tirely justified. I just wonder if we can do it why it is bad form for 
the Department of Justice to do it. But let's go on here. This 
phrase "secret opinions policy": Is that a euphemism for privileged, 
legal advice from a government lawyer to a client? 

Mr. Ross. I don't believe so because I don't believe that it refers 
to—that it is proper to characterize those documents as privileged 
legal advice, for example  
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Mr. FISH. The Attorney General feels that OLC opinions may ad- 
dress the pros and cons of particular arguments and point out the 
strengths and weaknesses of different positions. They are not de- 
signed as statements of Department policy. I have never seen any 
hesitancy in the Department about rendering a legal opinion—and 
there is hardly a time that we have a full committee meeting that 
we don't have a letter detailing the Department's position on a 
matter, so they are hardly shy about it. Why aren't congressional 
interests adequately served by communications from the Depart- 
ment of Justice stating their legal position in response to matters 
before us or in response to inquiries? 

Mr. Ross. I guess I would answer that in the following fashion: 
First of all, it is my understanding that many of these OLC opin- 
ions that have been sought are not opinions that simply go from 
the head of OLC to the Attorney General for the Attorney Gener- 
al's private consideration, but rather, are pronouncements of legal 
positions that are circulated throughout the executive branch and 
to which executive branch entities, various agencies and personnel 
are expected to adhere. 

Second, I do not discount the possibility that the Attorney Gener- 
al might have an attorney-client relationship with an individual 
lawyer. Certainly Attorney General Meese had such an attorney- 
client relationship with Nat Lewin, who he privately hired to 
render private legal advice to him, but that is not the role of the 
Office of Legal Counsel. They do not render private, confidential, 
legal advice. They render public, in the sense that it belongs to the 
Government, legal advice. 

They are part of the Government's team of lawyers, and it is 
your job as a Member of Congress to be conducting oversight of 
what such public officials such as the lawyers at OLC are doing in 
their publicly paid-for jobs performed in Government buildings to 
assist the Government in implementing the laws that you enact. 

Mr. FISH. Well, I must say I haven't heard that argument before. 
I thought these documents were exempt from the Freedom of Infor- 
mation Act, but you are saying really they are not. They are not 
lawyer-client documents, and they are not privileged in any sense. 

Mr. Ross. I am saying I reject the notion that the standards of 
the Freedom of Information Act should be applied to Congress. The 
Freedom of Information Act, which, eifter sill, was enacted by the 
Congress to ensure that the public had access to certain informa- 
tion, did create a series of exemptions, but it also specifically said 
that those exemptions were not to be used and could not be used to 
prevent information from being given to Congress. Your right to 
get information as a committee of Congress does not stand on the 
same footing as a reporter or a member of the public who tries to 
avail themselves of the Freedom of Information Act. 

You have a constitutionally based right to fulfill your function to 
learn what the executive branch is doing, and so that even if they 
might be justified in denying the Washington Post access to one of 
these opinions, that does not mean they are justified in denying 
you access to the document. 

Mr. FISH. We have the Attorney General's position on one side, 
and then we have your opinion on the other side that these are 
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public documents even though they are just internal pros and cons 
for the advice of the people in the Government. 

Well, I guess we are not going to resolve that unless we go to 
court. 

Mr. Ross. It is not my position that they are public documents. 
Mr. FISH. I thought that is the word you used. 
Mr. Ross. Well, let me make sure I am clarifying what I said. If 

you mean public—if the word "public" is to be taken that there is 
public access to them, that the Washington Post or a member of 
the general public has access to them, that is not what I meant to 
say. I use the term in that instance of public in that they refer to 
public business as opposed to Attorney General Meese's private af- 
fairs, and I was using public to draw that distinction. 

Mr. FISH. Well, this is your view. It seems to me we need to dis- 
tinguish between two things here: A document showing how a legal 
position is arrived at—that is the pro and con type legal memoran- 
dum—and information on how our laws are administered. 

Certainly once any legal opinion is circulated and a decision is 
made, then the actions taken by any part of the administration or 
many parts pursuant to this decision, of course, are subject to scru- 
tiny. That gets you into how our laws are administered, which is 
the subject of oversight, but I fail to see how a mix of opinions that 
went into the mill that came out with the final position is all that 
helpful to us. 

Well, that is all I have, Mr. Chairman. 
Mr. CoNYERS. Mr. Chairman, can I just say these are probably 

two of the most skilled counsels that we have had the privilege of 
having in the House of Representatives. 

Mr. EDWARDS. Mr. Chairman, I always am interested in what the 
counsels to the Clerk have to say, but one thing in particular inter- 
ests me very much. You point out, Mr. Tiefer and Mr. Ross, that 
these opinions, especially the one on the snatch authority of the 
FBI, came out at the time there was a discussion from the White 
House and from the public generally that perhaps the best way to 
handle the Panama situation was to kidnap General Noriega, and 
curiously enough, just as that discussion became hot and heated, 
this opinion came out. We had existed for more than 200 years 
without giving authority to the Federal police to wander around 
the world snatching people without the knowledge of the host 
government. 

At the same time, within a week or so, another opinion, which 
we also can't get ahold of, said that the time-honored law, over 150 
years, of posse comitatus would not apply to the military overseas. 
The military, for good reasons, are not allowed, except in extraordi- 
nary circumstances, to be the cop on the beat in the United States. 
That is the law in the United States. However, right out of the 
blue came this legal opinion which is still secret that overseas the 
military of the United States could be used as policemen, and that 
had a strange connotation because what did they do in Panama? 
For nearly a year they were used as police, and the basis for the 
legality of this was the opinion that we still cannot get. Do you 
have a response to these observations? 

Mr. TIEFER. If I may just complete the circle, the posse comitatus 
law that you are referring to which Congress originally enacted in 
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the late 1800's as an appropriation limitation, as a limitation on 
what appropriated funds could be spent for on the Army appropria- 
tion. It eventually became permanent law. 

What you are describing is a situation whereby these interpreta- 
tions of law frustrate previously enacted laws, and then they say to 
you you are not going to be shown the opinion that is frustrating 
your previously enacted law. 

Mr. EDWARDS. Well, thank you very much. 
Mr. BROOKS. I would like to thank all the witnesses for their 

analyses and insights into the problems they have been experienc- 
ing with the Department of Justice. The Attorney General will be 
here next Thursday, July 18, to present the Department's proposed 
fiscal year 1992 budget, to respond to any questions regarding the 
management and of)erations of the Justice Department. The infor- 
mation provided by the witnesses today will be very useful in ques- 
tioning and discussing matters with the Attorney General. 

Furthermore, I believe the committee must, in the very near 
future, carefully consider the actions needed to be taken to require 
production of documents requested from the Department and to re- 
spond to the Department's recent assault on the Competition in 
Contracting Act. 

I urge all the members to attend next week's hearing. Without 
objection, the record of today's hearing will remain open for the 
purpose of receiving further material, 'fiie committee is adjourned. 

[Whereupon, at 2 p.m., the committee adjourned, to reconvene 
subject to the call of the Chair.] 
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HOUSE OF REPRESENTATIVES, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The committee met, pursuant to notice, at 10 a.m., in room 2141, 

Rayburn House Office Building, Hon. Jack Brooks (chairman of the 
committee) presiding. 

Present: Representatives Jack Brooks, Don Edwards, John Con- 
yers, Jr., Romano L. Mazzoli, William J. Hughes, Mike Synar, Pa- 
tricia Schroeder, Dan Glickman, Barney Frank, Charles E. Schu- 
mer, Eklward F. Feighan, Harley O. Staggers, Jr., John Bryant, 
George E. Sangmeister, Craig A. Washington, Peter Hoagland, Mi- 
chael J. Kopetski, John Reed, Hamilton Fish, Jr., Carlos J. Moor- 
head, Henry J. Hyde, F. James Sensenbrenner, Jr., Bill McCoIlum, 
George W. Gekas, Howard Coble, D. French Slaughter, Jr., Tom 
Campbell, and Jim Ramstad. 

Also present: Jonathan R. Yarowsky, general counsel; Robert H. 
Brink, deputy general counsel; James E. Lewin, Jr., chief investiga- 
tor; Daniel M. Freeman, counsel; Lynne Jones, clerk; Ellen L. 
Jones, clerk; and Alan F. Coffey, Jr., minority chief counsel. 

Mr. BROOKS. The committee will come to order. 
The gentleman from Cedifornia, Mr. Edwards. 
Mr. EDWARDS. Thank you, Mr. Chairman. 
I question the absence of a quorum. 
Mr. BROOKS. The clerk will call the roll. 
The CLERK. Mr. Edwards. 
Mr. EDWARDS. Here. 
The CLERK. Mr. Conyers. 
[No response.] 
The CLERK. Mr. Mazzoli. 
Mr. MAZZOLI. Here. 
The CLERK. Mr. Hughes. 
[No response.] 
The CLERK. Mr. Synar. 
[No response.] 
The CLERK. Mrs. Schroeder. 
Mrs. SCHROEDER. Here. 
The CLERK. Mr. Glickman. 
[No response.] 
The CLERK. Mr. Frank. 
Mr. FRANK. Here. 

(135) 
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The CLERK. Mr. Schumer. 
Mr. SCHUMER. Here. 
The CLERK. Mr. Feighan. 
Mr. FEIGHAN. Here. 
The CLERK. Mr. Berman. 
[No response.] 
The CLERK. Mr. Boucher. 
[No response.] 
The CLERK. Mr. Staggers. 
Mr. STAGGERS. Here. 
The CLERK. Mr. Bryant. 
Mr. BRYANT. Here. 
The CLERK. Mr. Levine. 
[No response.] 
The CLERK. Mr. Sangmeister. 
Mr. SANGMEISTER. Here. 
The CLERK. Mr. Washington. 
[No response.] 
The CLERK. Mr. Hoagland. 
[No response.] 
The CLERK. Mr. Kopetski. 
Mr. KOPETSKI. Here. 
The CLERK. Mr. Reed. 
Mr. REED. Here. 
The CLERK. Mr. Fish. 
Mr. FISH. Here. 
The CLERK. Mr. Moorhead. 
Mr. MOORHEAD. Here. 
The CLERK. Mr. Hyde. 
Mr. HYDE. Here. 
The CLERK. Mr. Sensenbrenner. 
Mr. SENSENBRENNER. Here. 
The CLERK. Mr. McCollum. 
[No response.] 
The CLERK. Mr. Gekas. 
[No response.] 
The CLERK. Mr. Coble. 
Mr. COBLE. Here. 
The CLERK. Mr. Slaughter. 
[No response.] 
The CLERK. Mr. Smith. 
[No response.] 
The CLERK. Mr. James. 
[No response.] 
The CLERK. Mr. Campbell. 
[No response.] 
The CLERK. Mr. Schiff. 
[No response.] 
The CLERK. Mr. Ramstad. 
[No response.] 
The CLERK. Mr. Brooks. 
Mr. BROOKS. Here. 
The CLERK. Mr. Hughes. 
Mr. HUGHES. Present. 
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The CLERK. Mr. Sjrnar. 
Mr. SYNAR. Here. 
Mr. BROOKS. Thank you. 
The CLERK. Mr. Chairman, 19 members are present. 
Mr. BROOKS. Thank you very much. 
The meeting will come to order. 
This morning the Committee on Judiciary was scheduled to hear 

from the Attorney General of the United States as the sole witness 
concerning the Department of Justice's request and justification for 
$10.6 billion authorization for fiscal year 1992. 

It is no exaggeration to say that this annual meeting of the com- 
mittee may be the most important business session we will have in 
this session of Congress because it carries out one of the core re- 
sponsibilities of the legislative branch under our Constitution; that 
is, to monitor how the executive branch has carried out the laws 
that Congress has passed; how the executive has spent the funds 
that only Congress can appropriate; and whether the executive is 
acting within the scope of the authority granted to it under the 
Constitution or delegated to it by the legislative branch. 

This is a simple essence of the principle of separation of powers 
and the system of check and balances that gives meaning and sub- 
stance to that principle. 

In the light of the extreme importance of this proceeding, it is 
particularly unfortunate and deeply disturbing that the Attorney 
General notified us last night, late last night, that he would refuse 
to appear before us this morning. 

He refuses to attend for a myriad of reasons—even though his 
appearance was duly scheduled for 1 full month. 

I am shocked and saddened by the appearance of the empty chair 
before us and all the other chairs that he asked to be reserved for 
his people. The unanswered request and the delayed response are 
becoming the symbols of an increasingly remote and self-centered 
Justice Department that seems bent on expanding the accepted 
boundaries of executive branch power and prerogatives. 

This disturbing view of government has served as the Justice De- 
partment's rationale for doing these things. For denying access to 
the committee of documents under a vaguely worded notion of ex- 
ecutive branch privilege; for unilaterally declaring that acts of Con- 
gress are unconstitutional without any adjudication by any court; 
and by arrogating unto itself the discretion to ignore congressional 
inquiries short of compulsory process. 

It appears that the only function that Congress plays in the Jus- 
tice Department is to appropriate funds for the operation, and if 
that indeed is how the Justice Department views our constitutional 
form of government, then it may well be time to get their attention 
by using that process decisively. 

Given this backdrop, it was something out of the theater of the 
absurd to hear yesterday the stream of demands and requests and 
excuses issuing forth from the Department of Justice. 

At twelve noon, the committee was summarily informed that 
unlike previous years when the Attorney General appeared as the 
sole invited witness, this Attorney General was demanding to bring 
a Roman legion of 21 with him to sit by him, to tell him what to 
do, to speak for him if he needed help, or else, if not that, I guess 
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they would just be a cheering section; I don't know. But he includ- 
ed four who had to sit with him, by his warm side. 

When the committee offered instead simply to seat all the wit- 
nesses right behind him within three feet of him and allow them 
one by one whenever he wanted them to to come up and talk with 
him, advise him, testify, counsel him, whatever, spokesmen for the 
Department deemed the arrangement was offensive to the honor 
and discretion of the Department. 

Next the Department demanded to be able to make a video pres- 
entation even though such presentation, of course, cannot be re- 
corded by this reporter here who makes the record, cannot be seen 
very well by all the people who are here, not seen very well by the 
press, not seen very well by the Members of Congress who sit on 
either end of this large podium, and cannot be seen very well by 
people like me who have to wear glasses. 

But I finally agreed. Let them have their show, let them put on 
the dog-and-pony show for a few minutes. 

I agreed to that and then the real reason seemed to be revealed; 
namely, that the committee press release announcing the hearing 
had been unduly aggressive and contentious and not in keeping 
with the tenor of an oversight hearing. 

In other words, the Attorney Greneral seems to be objecting to a 
robust interchange of views that is an essential part of the give- 
and-take at the hearts of the political process. 

Do you know what he said about this committee's work on the 
crime bill last year? 

He said it was a procrime bill. 
Well, I didn't get my feelings hurt. I didn't forget it, but I didn't 

get my feelings hurt. 
Of the civil rights bill we have passed similar to civil rights bills 

we have passed since 1964, he said that it is a quota bill. 
I didn't get my feelings hurt. I didn't go in the corner and pout. I 

didn't need to bring 21 people with me to tell him that is a bunch 
of hogwash. 

I can do that any day, and have and will. 
I regret that straight talk is somehow found to be beyond the 

bounds of the Department's concept of civility, but I will continue 
to be nothing less than forthright, publicly and privately, in dis- 
charging this committee's oversight function. 

I am not going to soft-pedal the demands of the Department after 
2 years of personal reassurances from this Attorney General that 
they will finally hand over almost 490 documents in the INSLA W 
investigation. 

We have been trying to wrap that investigation up and he as- 
sured me we would do that. 

I am not going to back off from the legitimate demand made to 
the Department that the committee be permitted to have access to 
an Office of Legal Counsel opinion that formed the basis of the 
President's executive directive that the FBI had authority to 
kidnap or detain persons overseas without the permission or knowl- 
edge of the host government. 

I am also resolutely determined to question the Attorney Gener- 
al about the Department's radical notion—most recently embraced 
by his predecessor, former Attorney General Meese—that the exec- 
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utive branch can choose to ignore duly enacted laws passed by Con- 
gress and signed by the President if, in the wisdom, the independ- 
ent, individual, clairvoyant wisdom of the Attorney General that 
such laws are deemed by him to be unconstitutional. 

In short, these oversight authorization hearings are not staged 
entities in which coequal branches of the Government pat each 
other on the back and we avoid all the issues of dispute, tell every- 
body that the budget is balanced and there is no deficit. 

Friction and conflict have always been forces that have helped to 
shape the democratic system in which we live. 

Anglo Saxon common law is completely predicated on the notion 
of joining the issues and yet the understanding in a democracy is 
that conflicts will be resolved, that checks and balances will lead to 
cooperation, to resolution. 

Last Friday I talked with the Attorney General by phone from 
Texas about three or four items I wanted to discuss with him today 
at the hearing. 

He sounded a hopeful and constructive note at that time. 
I had thought that when the Attorney General was appointed by 

former President Reagan that he would be the kind of individual 
who would remove the stigma of former Attorney General Meese, 
who left under a large, dark cloud. 

I think Mr. Thornburgh's stewardship has, in fact, restored some 
of the luster of the dedication of the professionals who make that 
agency one of the finest in our Grovernment. 

But that empty chair and that absence, the image of imperious 
Roman legions accompanying him to the Capitol, clank, clank, 
clank, are not compatible with that mission. 

We will just have to see what happens in the coming days. 
I am deeply disappointed in this situation. 
I would yield to my distinguished friend from New York, Mr. 

Fish. 
Mr. FISH. Mr. Chairman, thank you. 
We agree on many points, namely that this hearing today with 

the Attorney General of the United States, the chief law enforce- 
ment officer of the United States, would have been enormously 
helpful to the committee. 

I would like to ask what is an oversight hearing? To me the 
answer is an informational gathering process, and I for one fail to 
see how restricting the way the Attorney General makes his pres- 
entation helps the informational gathering process. 

I recall former Attorney Genereil Civiletti appearing before this 
committee flanked by policymakers of his Department. 

I don't see how participation can do anything but enhance the 
process of adding to our knowledge. 

Mr. Chairman, you are correct that the anticipatory press re- 
lease you sent out was perceived as extremely ill advised and abra- 
sive and served only to confirm the suspicions of the Attorney Gen- 
eral—b£ised on prior hearings before this committee—of what to 
expect. 

I will read excerpts from this press release. 
The Attorney General "will be called upon to justify controver- 

sial Department of Justice practices ranging from its 'secret opin- 
ions' policy to alleged FBI misuse of seized aircraft." 
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Then, "Testimony taken by the committee last week documented 
a Department of Justice that seems intent on provoking a constitu- 
tional confrontation... [I]t has pursued major law enforcement ini- 
tiatives on the authority of 'secret opinions;' and it has attempted 
to circumvent the legislative process." 

Mr. Chairman, I am sure that if the Attorney General felt that 
there would be a true oversight hearing that he would be willing to 
appear. 

At present, it is clear to the Attorney General—as it is clear to 
many members of this committee—that this hearing would be 
nothing but confrontational. 

Therefore, for now, I have recommended to the Attorney Gener- 
al—and did so last night—that under the present circumstances he 
decline to appear at this hearing today. 

Mr. BROOKS. Without objection, I would like to include in the 
record a copy of the news release so there is no misunderstanding 
about it. 

[The information follows:] 
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FOR IMHEOIATE RELEASE 

NEWS RELEASE '"" "" 
JUDICIARY COMMITTEE TO QUESTIOM AHORNEY GENERAL ON 
DEPARTMENT OF JUSTICE ST0NEVALLIN6. MISMANAGEMENT 

Attorney Generil Dick Thornburqh will he ciUed upon to Justify 

.jntroverslil Departnent of Justice practices ranging fron Its 'secret opinions* 

policy to alleged FBI alsuse of seized aircraft when he testifies before the 

House Judiciary Conlttee this Thursday, July 18. The hearing will be held at 

10:00 a.a. In Room 2141, Rayburn House Office Building. This Is the second 

hearing by the Comnlttee on legislation to authorize funds for Department 

operations for fiscal year 1992. 

'Testlaony taken by the Comlttee last week documented a Department of 

justice that seeas Intent on provoking a constitutional confrontation,* said 

Congressman Jack Brooks (D-Texas), Chairman of the Coailttee. 'The Department 

has repeatedly failed to cooperate with legitimate Congressional oversight audits 

and Investigations; It has pursued major law enforcement Initiatives on the 

authority of 'secret opinions'; and It has attempted to circumvent the 

legislative process by filing suit to have a valldly enacted Federal statute, 

signed by the President, declared unconstitutional. Simply put, these policies 

represent a serious threat to the checks and balances system of government 

underlying this country's constitutional democracy.' 



142 

Brooks ttattd, 'Thoro Is no qucition that thtst Issuts art coa^lcx; by 

dtftnitlon, tho systM of chacks and balancts is ovtrlapping In nature and defies 

siaplistic generalizations. Yet, it is this intricate architecture of govenuwnt 

that is the chief strength of our Republic. I an hopeful that as a result of 

this hearing, these probleas can be quickly resolved; and Congress and the 

Justice Oepartnent can continue with their nomal responsibilities.' 

Last week, the Comittee took testlaony fron the bipartisan leadership of 

the House Governaent Operations Comittee, the House's principal oversight panel; 

froa representatives of the General Accounting Office; and froa Steven Ross, 

General Counsel to the Clerk of the House of Representatives. The witnesses 

sharply criticized current Oepartnent of Justice policies and procedures. They 

said that, under the Attorney General's 'secret opinions policy*, the DepartMnt 

refuses to provide Congress with, or even acknowledge the existence of, critical 

•eaos written by the Department's Office of Legal Counsel even if such opinions 

are the basis of Executive Branch policy. With respect to the FBI, testlaony 

docuaented that certain aircraft seized froa criainals had been used priaarily to 

fly the Attorney General and the FBI Director around the country to give 

speeches, attend aeetings, or visit field locations. 

'Accountability is a basic tenet of our systea of govemaent,* said Brooks. 

*Tk1s hearing will give the Attorney General a public opportunity to defend his 

aanageaent of the Department of Justice and his theories of constitutional 

govemaent. I look forward to his testlaony.* 
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Mr. BROOKS. The gentlemsm from California, Mr. Edwards. 
Mr. EDWARDS. Mr. Chairman, I am deeply disappointed that the 

Attorney CJeneral didn't show up today. We had a lot of things to 
talk to him about. He is the chief law enforcement officer of the 
United States, perhaps one of the most powerful law enforcement 
officers in the world today. We wanted to ask him about his crime 
package that we are revising and will enact in this committee 
within a very few weeks. 

I would have liked to ask him why he included in the crime 
package a secret court, a star chamber court where a defendant 
would not be allowed to question witnesses or to see the evidence 
against him. The Senate got rid of that, but I think I would like to 
have asked the Attorney Grenersd why he put that into the 
package. 

I wanted to ask him also about his advice to the President when 
the President said the other day that he is going to insist on a 
nominee to the Supreme Court who is a strict constructionalist of 
the Constitution, which I think that all of us on this committee 
like to think of ourselves as, and yet he wants to change the Con- 
stitution. He wants a line-item veto that gives enormously more 
power to the President and takes away from the legislature a lot of 
power. 

I would like to ask him about freedom of speech, the fact that he 
came here last year and asked us to weaken for the first time in 
history the first amendment protection of speech. 

I would like to have asked him about his legal opinion on the 
separation of church and State, because his administration wants 
to use vouchers for schoolchildren paid for by the taxpayers, these 
vouchers to be used in religious schools. 

I think we ought to ask him about the crime rate in this country, 
what he is going to do about it as chief law enforcement officer. I 
was shocked to find out we have more prisoners proportionately 
than any nation in the world, $16 billion a year we spend just on 
jails and prisons. 

We had lots to talk to the Attorney Greneral about. The country 
is in trouble. Violent crime went up 10 percent last year and yet 
the crime package that he sent us would do nothing about crime 
whatsoever. Nothing. 

So I am very disappointed. I subscribe to your excellent state- 
ment, Mr. Chmrman. 

Mr. BROOKS. Mr. Hyde. 
Mr. HYDE. Thank you, Mr. Chairman. 
I have always wanted to serve on a subcommittee of the Govern- 

ment Operations Committee and I see that I now have that 
opportunity. 

I remember Ben Civiletti sitting in this very hallowed chamber 
at that chair there surrounded by policy advisers. I thought at first 
it was the Mormon Tabernacle Choir rather than a Roman Legion. 

In any event, it seems to me if we want information, rather than 
our own star chsmiber proceeding, we would let the man who is 
going to testify—who heads an enormously large governmental de- 
partment with seven divisions, at least—to have next to him those 
policy advisers so they wouldn't have to raise their hands and get 
permission from the chairman to speak and then climb over sever- 
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al other of their colleagues and get up and whisper in the ear of 
the Attorney General. 

Now, nobody knows all of the answers about a vast agency such 
as the Department of Justice. And if we want information rather 
than confrontation, we ought to let him testify as he wishes, not as 
we tell him to. 

I think this was the ultimate discourtesy. It shredded any no- 
tions of comity between the legislative and the executive branch. 
And I don't blame the Attorney General for not coming. The politi- 
cal nature of this hearing is eminently clear. We don't want infor- 
mation. We want to beat up on the man. 

Thirty-four grand jurors here talking about separation of church 
and State—and secret opinions as though the lawyers on this com- 
mittee never heard of attorney-client privilege. No more. The At- 
torney General, who is the attorney for the President, is no longer 
entitled to give candid, objective legal advice without this commit- 
tee looking over his shoulder. 

And so there is a lot of talk, but I think if we are serious about 
getting information rather than confrontation, we invite the Attor- 
ney General to come and talk to us, bring with him his advisers 
that he can get information from without the physical leajvfrog- 
ging that apparently the choreographer for this hearing, the chair- 
man, wanted the Attorney General to go through. 

I think this was designed to demean the Attorney General, to 
show that he had to get advice, information from this enormous 
agency that he is supposed to know every nook and cranny about. I 
think it is discourteous and I am embarrassed that we have done 
this. 

I am sure we will not deter the political crusade that probably 
has something to do with the Senate race in Pennsylvania down 
the road, although I hesitate to even hint that there is anything 
political in what we are doing here. 

Mrs. ScHROEDER. Would the gentleman yield? 
Mr. HYDE. I will be delighted to yield to my good friend and 

colleague. 
Mrs. ScHROEDER. You don't like the furniture arrangement, 

right? 
Mr. HYDE. Love it. Chippendale, I think. Geometric pattern. I 

haven't checked the spelling on all the names, but it looks good to 
me. 

Mrs. ScHROEDER. How would you arrange them? The chairman, I 
thought, tried to be very fair. He has everyone's name out there as 
the Attorney General requested. 

Mr. HYDE. He requested that he be permitted to have certain of 
his staff sit next to him at the table as every other head of every 
other department in Washington has when they testify before a 
committee of C!ongress. 

Mrs. ScHROEDER. We are going to need a much bigger table. 
Mr. GEKAS. Would the gentleman yield? 
The gentleman from Illinois mentioned the attorney-client privi- 

lege, and that goes to another aspect of this fiasco. 
In the memorandum that the chairman circulated to the mem- 

bers of the Judiciary Committee, he complains about the fact that 
the Attorney General somewhere along the line—or the Office of 
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Legal Counsel—refused to turn over certain documents because of 
the attorney-client privilege. Yet in this chamber a few days ago— 
when the Legal Services issue came up—that side, including the 
chairman, voted against my amendment which would relax the at- 
torney-client privilege to an extent that would allow Legal Services 
attorneys locally to allow us to gather information from them. 
They, however, stood hard and fast—including the chairman—for 
the attorney-client privilege when it suited that side. 

Mr. HYDE. Mr. Gekas, don't confuse this hearing with consider- 
ations of fairness and balance and consistency. 

Mr. FRANK. Will the gentleman yield? 
Mr. HYDE. In a moment. 
Don't confuse these hearings with logic and consistency and 

evenhandedness. 
I notice in the press release that the chairman issued that the 

Attorney. General is criticized for attempting "to circumvent the 
legislative process by filing suit to have a validly enacted Federal 
statute, signed by the President, declared unconstitutional." I don't 
know how else you find something unconstitutional. I guess you 
ask the chairman if it is constitutional. But I don't blsime the At- 
torney General for not wanting just to accept the chairman's flat 
that it is constitutional. 

If they don't think it is constitutional, they go to court and ask 
the court to declare whether or not it is constitutional. I don't 
think that is a threat to the l^islative process. I don't think every- 
thing we pass is written in Carrera marble that ctm't be interpret- 
ed by the courts. I want them to have something to do. But this has 
been a fiasco. 

Mr. FRANK. Would the gentlemsm yield? 
Mr. BROOKS. Would the gentleman yield? 
Mr. HYDE. Yield to Mr. Frank, because he has been most persist- 

ent, but I would rather yield to you. 
Mr. FRANK. Let the gentleman yield to the gentleman from 

Texas. 
Mr. BROOKS. With the gentleman's very keen and perceptive 

knowledge of the law, I know you would not want to let pass the 
fact situation about the Attorney General's lawsuit against a bill 
that he did not like, the language that he didn't like. He says it is 
unconstitutional. * 

I don't mind him filing the lawsuit. He has a right to file the 
lawsuit. You can't make him stop that. But what he should not 
have done was to tell all the agencies of the Government they 
should not follow the law that they had followed for 6 years and to 
violate that law, not to follow it. TTiat is what I contend is absolute- 
ly wrong. 

If he wanted to leave the law in place until the proper branch of 
the Government made an adjudication, which would be the judi- 
cial, and they declared it unconstitutional, fine, but until then he is 
still obligated to follow it as law, even as you and I are, even 
though we may have private reservations. That is what my prob- 
lem is. 

Mr. HYDE. I appreciate the instruction from the chairman. 
I understand that the Attorney General, like all of us, has taken 

an oath to uphold the Constitution and if he thinks something is 
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unconstitutional, the way to find out about it is ask the court to 
make a determination. 

I yield to my friend from Massachusetts. 
Mr. FRANK. I must say I thought the gentleman from Texas had 

a point which the gentleman from Illinois was trying to evade. I 
notice he didn't want to yield to me until that argument wasn't 
going well. 

Mr. HYDE. I am alwa3rs pleased to jdeld to you, but not in the 
middle of a point I am trying to make. 

Mr. FRANK. The gentleman from Texas made the point that you 
have to separate two issues. The gentleman from Illinois did not 
want, I understand, to continue to discuss that. It is one thing to 
recognize the Attorney Greneral's right to institute a suit; it is an- 
other to recognize his right to act as if he had already won the suit 
before he even filed it. 

Once the law has been passed and signed by the President of the 
United States, or otherwise it wouldn't have been law, the Attor- 
ney General, we believe, is under an obligation to abide by it while 
he is suing, so his right to bring suit to adjudicate the issue is not 
at issue. It is his right to unilaterally refuse to enforce an action 
before a Federal court has agreed with him on that, and that was 
the question. 

The other issue was the gentleman from Pennsylvania's refer- 
ence to Legal Services. It is early in the day, but as of now that is 
my candidate for the worst analogy I will hear during the day. I 
don't think it will be overcome. 

What we debated in Legal Services was an amendment that 
would have said that for poor people only there is less of an attor- 
ney-client privilege than for anybody else. 

We rejected an amendment which didn't deal with the attorney- 
client privilege for everybody. It said that only for Legal Services' 
attorneys there would be a lesser attorney-client privilege than for 
everybody else in the country. That is hardly analogous to the 
question the chairman has raised about the attorney-client privi- 
lege. It was not an effort to deal with it at all. 

The amendment said, if you are poor and go for legal services, 
you will have a lesser attorney-client privilege than anybody else. 

Mr. HYDE. If I may, I just want to say the issue that has caused 
such a sweat on the other side of the aisle is about a proposed rule. 
It isn't even a final rule yet; it is a proposed rule and the Justice 
Department doesn't like the related statutory provision. It doesn't 
think it is constitutional, and is attempting to determine by a court 
adjudication if indeed the provision is constitutional. 

I don't see any problem with that. I would rather that they do 
that than that they ignore the provision on the grounds that it is 
indeed unconstitutional. 

Under the practice, while this suit is pending, discretion exists 
for Eigencies to go ahead and make the payments that are the sub- 
ject matter of the provision, but we are getting lost in a morass of 
minutia. We have a lack of comity, an act of congressional discour- 
tesy that I think is beneath this body, and I am sorry to be a part 
of it. 

And I yield back the balance of my time. 
Mr. BROOKS. Mr. Hughes. 
Mr. HUGHES. Well, Mr. Chairman  



147 

Mr. BROOKS. I ask unanimous consent at this time to put the 
seating chart in for the Attorney General. 

[The seating chart follows:] 

JUSTICE DEPARTMENT'S PROPOSED 
SEATING CHART 
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Mr. HUGHES. Mr. Chairman, I hate to continue some of the 
dialog because it sounds more like Romper Room U.S.A. than the 
House Judiciary C!ommittee. 

I regret that the Attorney Gteneral isn't here today. The over- 
sight function of the Judiciary Committee is an extremely impor- 
tant one, and I regret we have come to this because we can't func- 
tion unless we work together, hopefully in a bipartisan fashion, on 
issues that we may disagree about from time to time. 

I came to the Congress 17 years ago with a great deal of respect 
for the Department of Justice, and I must say over the years I have 
seen an erosion of professionalism that has been the hallmark of 
that Department for many years. Looking back some 10 years as 
chairman of the Subcommittee on Crime, I could probably name 30 
crime bills that we worked on where the Department of Justice 
was not even a participant because they didn't submit statements, 
because they played games, and that is most unfortunate. 

So I have seen an arrogance of power, and I don't want to talk 
about seating arrangements because I think it is nonsense to argue 
about that. But we should argue about substance. 

I think the chairman's position on substance is right. We cannot 
permit the Department of Justice to drag its feet for 2 years in pro- 
ducing documents we are entitled to in the INSLA W matter. When 
we attempted to get documents out of the Meese Department of 
Justice involving the E.F. Hutton investigation, we had to essen- 
tially take him to court at one point to get the documents. 

We waited for a long time and when we finally got the docu- 
ments, we got a truckload. They made no effort to sort out the doc- 
uments, and it took staff, GAO and people on a temporary detail, 
weeks to sort out that information. 

The Department of Justice determined about 5 years ago under 
Attorney General Meese that they could decide what laws are con- 
stitutional and which are unconstitutional. That is absolute non- 
sense. For any Member of Congress, who is on the Judiciary Com- 
mittee who has practiced law and is trained in the law, to suggest 
that the executive branch of government can interpret which laws 
they want to enforce and which they don't want to enforce, missed 
something in their basic education while at law school. 

The Attorney General has a right to challenge in the courts any 
law. He doesn't have a right, however, to ignore the law. He is the 
chief law enforcement officer of the country. 

So I am disappointed with that and many other issues. Adoptive 
forfeiture is another of these issues that comes to mind. It was a 
minor part of the crime bill, but there was a principle involved in 
that, Mr. Chairman, one of complying with the laws of this coun- 
try. Adoptive forfeiture is a procedure whereby we, a few years 
ago, to accommodate local law enforcement agencies, ran forfeiture 
proceedings which were State in nature and where the Feds had no 
involvement, through the Federal process in an already over- 
crowded Federal judiciary just to avoid State law. 

If the States don't like their laws, they can change their laws, 
but to use the Federal process to basically corrupt and distort State 
law is wrong. For the chief law enforcement officer of the country 
to encourage this process is untenable. Even though the mayors 
were on our side, we lost it because the law enforcement agencies 
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around the country insisted that that is what they wanted to do. In 
the process, local law enforcement in such States as California 
could get a few more dollars by running State forfeitures through 
Federal courts, frustrating State law, and in so doing, denied edu- 
cation and treatment organizations within California moneys in 
which they were entitled. I have seen that over the years, and I 
regret that. 

My question is, where do we go from here? Frankly, if the ques- 
tion is cutting off funds for the Department of Justice, I am ready 
to do that to get their attention, but I don't think the argument 
should be over seating arrangements or who is at the counsel table. 
I, too, remember many instances when former Attorneys General 
brought in who they wanted, and frankly it was a little crowded at 
the witness table. 

I agree with the substance of it, Mr. Chairman. I support you, 
and if the way we have to bring this thing to resolution is to cut off 
funds, I am prepared to work to do that to get their attention. 

You have my support, Mr. Chairman. I am prepared to do that to 
get the Department s attention. 

I regret that we haven't developed the kind of relationship that 
makes this place work. We can't get the business of government 
done with all the complex issues we face with this kind of non- 
sense. 

I yield back the balance of my time. 
Mr. BROOKS. Congressman Sensenbrenner. 
Mr. SENSENBRENNER. I think it is unfortunate that some have de- 

cided to play politics today with the appearance of the Attorney 
General at what has become an annual authorization hearing. 

Every witness has been told that they could present as they 
wanted to, could submit the tyi)e of printed material and video ma- 
terial that they wanted to submit to try to prove their point, Mr. 
Chairman, and sometimes that has been very useful. 

For example, last year some architects submitted video material 
relative to the architectural copyright law that this committee 
processed and which I believe was passed and signed into law. 

The problem is that there has been a stream of confrontational 
press releases and press statements leading up to this hearing. 

One Member was quoted in the Philadelphia Inquirer saying 
that he was going to use this hearing to nail the Attorney General. 

That Member doesn't even come from Pennsylvania. 
That kind of smacked of politics to me. The press release that 

was issued by the chairman yesterday, dated July 17, was headed 
"Judiciary Committee to Question Attorney General tjrf l)epart- 
ment of Justice Stonewalling, Mismanagement"—and it was the 
kind of press release that reached a conclusion before the questions 
were asked and the answers were given. 

So I don't blame Mr. Thornburgh—given this background—for 
declining to appear today, particularly since he was the first Attor- 
ney General that apparently was not allowed to proceed as he 
wished to present his Department's case. 

I am atmolutely shocked that there are thoughts of cutting off 
the money for the Department of Justice because of this dispute. 

The Department of Justice handles many important things relat- 
ing to the safety and integrity of this country. 

46-672 0-91-6 
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The FBI, the Immigration Service, are two that come to mind im- 
mediately. 

Also, if we cut off the money for the prisons, for the U.S. attor- 
neys' offices, I don't know what is going to happen. 

I think that that would be a completely irresponsible response. 
Mr. Chairman, I don't think we should be plajring political games 

today. 
We have an awful lot more important work on our plate, most 

important being the crime bill. 
"The President on March 6 challenged the Congress to pass a 

crime bill within 100 days. 
It took the chairman of the committee over 100 days to refer the 

crime bill to the relevant subcommittees of jurisdiction—and we 
still don't have a date for markup of a crime bill while the other 
body has already passed its version of the crime bill and sent it 
over to us. 

Apparently the message that the people want a crime bill passed 
is being heard better on the other side of the Capitol, and that is 
unfortunate. 

I think we ought to set our priorities straight, quit playing poli- 
tics, start talking about issues, and let the chips fall where they 
may in this committee and on the floor of the House. 

In this way, I think the committee will be able to restore the con- 
fidence of the American public in it as well as the confidence of the 
American public in the activities of the Justice Department. 

Thank you. 
Mr. BROOKS. Mr. Sjmar. 
Mr. SYNAR. One of the most critical functions of Congress is to do 

oversight. The ability for us to determine how the public's money is 
spent on the activities in many ways only strengthens the public 
confidence in the integrity of government. 

That oversight responsibility remains crucial. 
In the past 10 years, there has been tremendous growth at the 

Justice Department with new duties. 
Under the leadership of Chairman Brooks, we have responded 

quickly to the needs of this Department of Justice. 
During that same period of time, however, this Department, 

under Ronald Reagan and George Bush, have increasingly chosen 
to ignore and challenge the authority of Congress at all levels. 

I am the chairman of an oversight subcommittee on Government 
Operations and I have had numerous problems with the Justice De- 
partment which have interfered with our subcommittee's oversight 
responsibilities. 

Let me give you an example since some of my Republican col- 
leagues think that this is a witch hunt. 

We had an example of an investigation of the DOE Rocky Flats 
facility in Colorado. 

Despite Federal investigations and designation of the facility as a 
Superfund site, our Justice Department entered into negotiations 
to relieve the company managing the facility of liability for the 
problems. 

The effect of that action would have been to make the Federal 
Grovernment and hence the American taxpayer totally responsible 
for the cost of the cleanup. 
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Such a unilateral decision by our Justice Department did not 
seem to be either in the public interest or the correct legal inter- 
pretation of the applicable statutes and existing contracts. 

It is inconceivable that we should not have investigated that by 
Congress. 

The public has a right to know that the Government was accept- 
ing responsibility for the cost of the cleanup for problems created 
while the facility was operated by a private contractor. It is foolish 
to think that my constituents should even be satisfied with the ex- 
planation, well, the Attorney General made a unilateral legal deci- 
sion that the facility manager shouldn't be liable and I don't have 
the legal reasoning, but he says he must pay out huge costs. 

I, like everyone else, anticipated the Attorney General would be 
here to answer questions. 

It is beyond my comprehension that he refused to appear. 
I have been told that he wasn't pleased that this hearing might 

be confrontational. 
I don't know if that is true. 
If it is, however, I suggest he reconsider career choices. He is a 

Government official who must be accountable to the American 
public. 

To suggest that he could only be subjected to easy questions and 
to easy oversight hearings and never be challenged is to suggest 
that Congress completely abandon its oversight responsibilities. 

Those hard questions and potential confrontations would have 
never arisen had it not been for the Attorney General's and this 
Department's failure to account for its actions in the use of taxpay- 
er fimds, period. 

If he had been here this morning, I had some questions and per- 
haps some of his associates that are in the audience can pass these 
on to him. 

They were, first, is there a written procedure which has been cir- 
culated in the Department of Justice which details the Depart- 
ment's policy for responding to congressional requests? 

Second, are all congressional requests for information treated in 
the same manner? 

Does it matter if it is from tm individual Member as opposed to a 
request from a committee and pursuant to the investigation? 

'Third, are you aware of instances in which GAO has failed to 
conduct an exit interview for any of its investigations of the De- 
partment of Justice? 

Fourth, there have been numerous instances of unwarranted 
delay in providing materials and information for committee 
investigations. 

Can you explain to me, for example, in the Rocky Flats investiga- 
tion, why the Department of Justice decided after 5 months of re- 
fusal, claims of privilege and confidentiality, finally provide the 
original documents requested? 

Fifth, was this refusal a deliberate attempt to set up a confronta- 
tion to see how far we could go on our request? 

These are only a few of the questions I had for the Attorney Gen- 
eral this morning. 

I had many other concerns, particularly on the Department's ap- 
parent decision to decide that certain statutes are unconstitutional 



152 

in the absence of any court case and to issue regulations on that 
basis. 

I hoped to have some information today to at least evaluate the 
performance of the Justice Department. 

Just as other heads of agencies defend their agency's actions, I 
would have expected the Attorney General of the United States to 
be able to do the same. 

I don't know why he considers himself so different. I hope he re- 
considers his refusal and accepts his responsibility to the American 
people to account for his Department. 

Mr. BR(X)KS. Mr. McC!ollum, the gentleman from Florida. 
Mr. McCoLLUM. Thank you very much, Mr. Chairman. 
Yesterday I participated in a meeting that the Republican House 

Members have routinely had with the Attorney General. I say rou- 
tinely because we generally always do that prior to his appearances 
here for oversight matters, whether this Attorney General or any 
other during Republican administrations. 

There was no hint during that meeting the Attorney General in 
any way was afraid of any question that would be presented here. 
It was his intent at that point in time to come here and answer the 
most confrontational and controversial questions. He was actually 
looking forward to that. He was looking forward to the opportuni- 
ty, particularly, to address the crime bill questions and—I am 
sure—issues Mr. Edwards raised a few minutes ago would have 
been something he would have relished going back and forth with 
give and take on. 

We talked about some of our concerns of what we expected to be 
raised with him here today. I particularly wanted to have him 
highlight for us what his views were with regard to where the Im- 
migration Service funding was going and some of the particulars 
like the Investigations Section. We went over a number of things. 

One of the things that came up during the meeting was the fact 
there would be some questioning in one area or another that he 
would not personally be able to answer because he had recused 
himself from dealing with those matters. I think it is publicly 
known he has recused himself because of personal investments or 
whatever, as most public office holders do or have to do from time 
to time. 

His point was he wanted to be sure to have his people with him, 
two or three key people at the table to be able to answer those 
kinds of questions and provide the specific responses in the crime 
area, areas he expected most of the substantive oversight questions 
to be about. That is a nominal common courtesy we provide around 
this place. That is what this committee's chairman has decided not 
to do this time. 

I am saddened by that. 
In the second instance, I know he wanted to present six slides 

and 2 minutes worth of video. That is not very long. Six slides, 2 
minutes worth of video to illustrate points he wanted to make to us 
with regard to crime legislation, the fact the President's crime bill 
has not moved in this Congress or in this committee or been 
marked up. It was something of paramount concern to him. He 
wanted to drive home the points he had with respect to the impor- 
tance of that piece of legislation. That was his main concern. 
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He said to us, and I am sure he meant this very sincerely, I 
know tomorrow is going to be political in large measure. I even 
admit or acknowledge he is running as a candidate. We all know 
that, that he probably is. 

He saw this press release as highly political and inflammatory. 
We agreed it probably was. His concern was—I want to come up 
before the Judiciary Committee tomorrow and make the case for 
the President's crime bill, two or three other things, and respond to 
the substantive questions asked of me, auid to heck with the rest of 
it; we will let them fire away, and I will be glad to answer them. 

He was no more cowardly about this than anj^hing I have ever 
seen. He was very forthright, very convincing to me and never 
hinted he wasn't about to come up here. 

Mr. BROOKS. Would the gentleman yield? 
Mr. McC!oLLUM. I would be glad to yield to the chairman. 
Mr. BROOKS. I want to correct one misconception. 
Last night, my staff and I had the very distinguished and able 

ranking minority member, Mr. Fish, convey to the Justice Depart- 
ment our complete willingness to let them have their video show. 

Mr. McCoLLUM. I am glad to know that. 
Mr. BROOKS. They knew that. 
Mr. McCoLLUM. Earlier in the evening they did not know that 

when the decision was made not to come up here. I know that. I 
talked to them about it. 

Mr. BROOKS. At 6:30 they did know it. I live by the hour. 
Mr. McCoLLUM. I respect the chairman. I am glad he informed 

me. That is a piece of information I was not aware of. I suspect at 
that point he was very perturbed overall with the process. 

I will be glad to yield to the gentleman from New York. 
Mr. FISH. Since my name was mentioned, that is correct. I did 

convey to the Attorney General the modifications in the rules for 
the process that the chairman offered. By that time, the Attorney 
General had seen this highly inflammatory and anticipatory press 
release, and realized what he thought earlier about this being a to- 
tally confrontational political hearing was confirmed by the lan- 
guage in this press release. I think that is what tipped the scales in 
his decision. 

Mr. McCoLLUM. And the fact he could not have his people at the 
table to answer responsibly the questions. 

Mr. FISH. He could have them only one at a time, yes. 
Mr. McCoLLUM. I think over all, Mr. Fish, Mr. Chairman, this is 

a bottom-line process. We had clear signals from him yesterday in 
a meeting that was very normal and routine that he had no prob- 
lem coming up here and answering the normal questions, even the 
confrontational questions. 

I think what he perceived, as Mr. Fish has described, as the day 
went on with the disputes over initially the slide and film which 
was ultimately agreed upon—I am glad it was—over who could sit 
at the table—were just figments, things that were placed in the 
way of his being able to make a good, clear presentation. 

In the end, I assume based upon what Mr. Fish has just said, he 
concluded this was going to be nothing but a political confrontation 
today rather than a substantive one that the Attorney General and 
other Cabinet members are routinely expected to see. 
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I am disappointed he has chosen not to be here. I understand 
why he is not here. Once in a while the executive branch has to lay 
down what it believes to be the line and not cross over and yield to 
the legislative br«inch on something like this. So I respect that. 

I think Mr. Fish did the right thing by advising him last night he 
should not come up here. It was a decision made not just in isola- 
tion by the Attorney General obviously but in consultation with 
the minority on this side. We happen to agree on this side he 
should not have come today with the political climate being what it 
is. 

It is too bad. It is one thing to have tough questions. It is another 
thing to have a political circus. It is another thing to take the rou- 
tinely controversiad matters the Attorney General will have—be- 
cause that is the nature of his business—and turn that into some- 
thing else as a show that it appears that it is because he is likely to 
be a candidate for the U.S. Senate in the next few weeks. 

I am saddened it has become politics in this committee. It ap- 
pears that is what it is. I hope I am wrong, but it appears that is 
what it is. 

Mr. BR(X)KS. Mrs. Schroeder, the gentlewoman from Colorado. 
Mrs. SCHROEDER. Thank you, Mr. Chairman. 
I must say I am very saddened by this. I understand the minority 

using the best defense and they are accusing us of being political. 
That takes a lot of chutzpah, I think, in this case. 

We have had them admit it is not the furniture arrangements. It 
is not the video. Now they don't like the press release. 

I have to tell you, I sit on Armed Services. Secretary Cheney 
comes up there. You should see some of Aspin's press releases. 
They still come. Dellums and I are allowed to ask questions. They 
are man enough to come and sit at the table. We have kind of the 
same arrangement. It is incredible that we can conduct business 
that way. 

Mr. Chairman, I support you totally. I think you are absolutely 
right. We are being asked to put out a lot of money for a Justice 
Department and until today I thought the Justice Department's cli- 
ents were the people of the United States whom we represent. Now 
we are hearing today the Justice Department's client is the Presi- 
dent of the United States so he has executive privilege. I thought 
that was Boyden Gray. 

Obviously we do not call Boyden Gray up here because he is the 
President's attorney. There is executive privilege. Now we are 
hearing the whole Justice Department say that we do not have the 
right to question because they do not represent the people of the 
United States, they represent the President. 

Now, that is a whole rewriting. I know we have lost the Supreme 
Court. It sounds like today we have just lost the Justice Etepart- 
ment. That troubles me very much. 

I had some terribly serious questions that I wanted to ask the At- 
torney General because, as you heard from the gentleman from 
Oklahoma, Mr. Synar, obviously my people live downwind of Rocky 
Flats. They were not particularly pleased with the way the Justice 
Department hsindled the Rocky Flats nuclear plant. 

They also have not been pleased with the way the taxpayers get 
to pay all the bills in the S&L bailout issue; but the Justice Depart- 
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ment has allowed all the judgments to be sealed and, of course, 
many of the defendants are some very high-profile Republican 
givers. There may be a reason for seaJing all those judgments. 
There may be a reason that none of them had to pay any more 
than their insurance even though they are told it will be worth 
hundreds of billions of dollars. 

I don't see it. None of us can see it because they have sealed the 
judgments. I find that really interesting that the Justice Depart- 
ment would do that. 

I had a lot of other questions, too. You know, the Attorney Gen- 
eral asked for $2 million from this committee for bonuses. Bonuses. 
Bonuses. He was going to give those people, those stealth people 
sitting out there, they are going to get $2 million for bonuses for 
not showing up. 

We have to think real seriously about that as we look at this. In 
other words, they are asking us as Representatives of the people to 
give them a tremendous amount of money at a time when funds 
are not really very flush around here. They are asking us to give 
them a blank check to spend however they want. They are really 
saying we have absolutely no right to ask any questions. 

I say all this, and I say it very sadly. I tell people that when I 
was at Harvard Law School, if anyone came to the law school and 
said you could work for the U.S. Justice Department, their toes tin- 
gled. They knew they would not make a lot of money but they 
thought they would be on the front line of antitrust, civil rights, 
doing things very exciting. I think if you go on that campus today 
and make that announcement, they run for the exit. 

I think today is part of the reason we see that. If we do not re- 
store the concept of public service, pride, and start conducting gov- 
ernment in the sunshine—you know, the Justice Department 
should not be a fungus. It ought to be able to operate in sunshine 
and come forward here and answer questions. 

So I really find this horrifying. I think it may have something to 
do with politics; but the politics are on the other side. All I want to 
say is, "George Bush, come home." 

I certainly hope, Mr. Chairman, you consider very seriously sub- 
poenaing the Attorney General. I would be very supportive of it. 

I think it is a sad day when we get to the point we have to sub- 
poena the Attorney General of the United States to appear in front 
of the Judiciary Committee. It appears that is what we are going to 
have to do. 

Mr. BROOKS. Mr. Campbell, the gentleman from California. 
Mr. CAMPBELL. A fungus? 
It may also be a comment on the difference in students at Har- 

vard these days. It seems to me this is an unnecessary confronta- 
tion. That is too bad. 

Let me just say, if I may, that there is a need for respect and 
courtesy smd, in this instance, it has not been met. I am not here to 
judge, but I will make this comment and it is with all good con- 
science. I don't think we need to operate in as confrontational a 
manner as we have. 

I would not use the sorts of phrases I have heard this morning. I 
think that an accommodation could have been arranged. 
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I think the placement of names and positions on empty chairs is 
a device for the cameras. I think a press release that refers to 
stonewalling is also a confrontational device. 

I also think the Attorney General has a lot to tell us. It would 
have been better if we could have worked out an arrangement. 

Let's avoid confrontation, if we can. If we cannot, so be it. I think 
we could have avoided it. 

One point on substance—the issue of the Justice Department's 
attorney-client privilege. It is an important point. 

Yes, they are the servants of all the people. Yes, Boyden Gray is 
the Counsel to the President; that is a separate office. 

But when we deal with the issue of attorney-client, advice given, 
let's say, from a bremch of the Department of Justice to another 
branch, the importance of attorney-client is such that it is appro- 
priate to assert that privilege up until the time that a court has 
definitively ruled it does not apply. 

I sat through the hearing on INSLAW, smd the question posed 
there was whether this committee was entitled to documents the 
Department of Justice asserted the attorney-client privilege over. 

I remember Elliot Richardson was here representing the other 
side on this point of view. The question was whether the attorney- 
client privilege could be asserted with regard to a request by 
Congress. 

We had counsel for the House present. I asked counsel, do you 
have any court ruling on that issue? It is a very interesting issue. 
Do you have a court opinion on that issue? 

There was not a single court opinion on that issue. The argu- 
ment being advanced was attorney-client privilege only applied to 
court. 

You think about that for a moment, that is illogical. The purpose 
of attorney-client privilege is to encourage the free flow of commu- 
nication between counsel and client. 

If that communication is exposed to the public in a congressional 
hearing, it as much defeats the free flow of information as if it 
were disclosed in a court of law. 

In advance of that hearing, I think it was correct for the Attor- 
ney General to take the position that he did that privilege is differ- 
ent. It is not attached to materiality, it is not attached to 
relevance. 

It is attached on the basis of privilege. Until that is advocated 
the proper thing for the counsel is to refuse to provide the data. 

One last point. My colleague might be interested in putting a 
question to me. 

I would be delighted to jdeld in a second. 
One other point I would make—returning to the point of undue 

confrontation. I was also here during the hearing on the Eagle 
system. Assistant Attorney (Jeneral Flickinger was present. 

He wanted to have a U.S. attorney who worked with the system 
testify. Eventually I asked the chairman, and the chairman was 
able to allow him to do so, but not before a little bit of jumping 
over hurdles. 

And the question there was did the Department of Justice go for 
the highest bidder or not? And if so, for venal purposes? Well, it 
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turned out in the hearing it was not the highest bidder. It was in 
the middle. 

The argument that you could get cheapjer software on cheaper 
terminals, as I recall, on the streets in Washington turned out not 
to be all that relevant because any of the bidders offered a com- 
bined package. You couldn't get part without it all. 

At the end of the day, my observation was the suggestion that it 
was a massive instance of venality was really overstated. 

Mr. BROOKS. Will the gentleman yield? 
Mr. CAMPBELL. I will be pleased to yield to my chairman. 
Mr. BROOKS. TO my distinguished friend, I wanted to comment. 

You understand the two rows of chairs were certified by the Attor- 
ney General and the Justice Department. They sent us a chart on 
how they wanted to seat everybody. Two rows, the front two rows 
reserved for all their people. We readily agreed they could have 
those two. They could have three or four more if they wanted. 

Mr. CAMPBELL. If my chairman would yield back? 
The point I was making was the identification with names as to 

who was supposed to be  
Mr. BROOKS. That is the way they came to me. 
Mr. CAMPBELL. It was an attempt to identify this for the media. 
Mr. BROOKS. They had the names on them. They had them set 

up. 
Mr. CAMPBELL. It is traditional  
Mr. BROOKS. That row, that end, this one here. 
Mr. CAMPBELL. If the chairman will yield back the time to me? 
The point I was making is that it is appropriate for an Attorney 

General or Cabinet officer to have assistants here. The identifica- 
tion of empty seats with name tags, unless I am mistaken, was 
done by the chairman. That, however, is not the bulk of my point. 

The bulk of my point was on the INSLA W matter. It is appropri- 
ate to preserve the attorney-client, and on the Eagle hearing, 
which I thought was unduly confrontational. 

I yield to the gentleman from Texas. 
Mr. WASHINGTON. I thank my friend for yielding. 
I agree with what you said about the professionalism and the 

lack of confrontation; my questions have nothing to do with that. 
One is a point of clariHcation and the other is a question of your 

interpretation of the law. 
On the clarification, I understood you to say—and perhaps it wfis 

just my misunderstanding—if so, that will dispense with it. 
I understood you to say on the question of the attorney-client 

privilege, that one division of the Justice Department may give 
advice to another. That would fall within the gambit of attorney- 
client privilege? 

First, I want to know, is my understanding of your assertion 
correct? 

Mr. CAMPBELL. It is correct. 
Mr. WASHINGTON. That is one lawyer may give advice to another 

lawyer in the same law department and be covered by attorney- 
client privilege? 

Mr. CAMPBELL. Let me take the instance of the INSLA W case. 
This is what I had in mind. 
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The allegation is several members of the Contracting OfTice 
within the Department of Justice might have acted in an illegal or 
improper fashion. 

If they sought advice, and apparently they did, from attorneys in 
the Department of Justice, whether Office of Legal Counsel, Office 
of Professional Responsibility, pursuant to this investigation, yes, I 
do believe the appropriate application of attorney-client  

Mr. WASHINGTON. In other words, you are speaking of in the 
nature of an investigation or an alleged potentisJ criminal 
allegation? 

Mr. CAMPBELL. That is what we were speaking of, yes. 
Mr. WASHINGTON. The other question—that was a clarification. 

The question relates to my general understanding of the law that 
on the question of an attorney-client privilege, it is only the client 
who can claim privilege, that is your understanding? 

Mr. CAMPBELL. It is my understsuiding the client can raise 
privilege. 

Mr. WASHINGTON. Only the client can raise the privilege? 
Mr. CAMPBELL. Can raise or waive. 
I thought you were referring to raising it. 
You are quite right. 
Mr. WASHINGTON. If Mr. Thornburgh claims an attorney-client 

relationship, based upon a relationship with the President, it would 
be only the President who could raise it or waive it and not the 
lawyer? 

Mr. CAMPBELL. That is correct, if that were the context. 
Mr. WASHINGTON. To my knowledge he has not done so, that is, 

the President? 
Mr. CAMPBELL. But I don't believe your context is the context we 

are discussing. I believe we are talking here about the assertion— 
at least I am—in the INSLA W matter of attorney-client privilege 
within the Department of Justice. 

You are quite right. In the role of Attorney General as counsel to 
the President, then the President is the client. 

Although as your colleague and distinguished Member from Colo- 
rado identifies, there is an additional player there, Boyden Gray, 
who also may play a role. 

The context I was raising was an inquiry of potentially criminal 
liability within the Justice Department, and there it is appropriate 
for the client—which were these individuals within the Justice De- 
partment itself—to assert the privilege. 

Mr. WASHINGTON. Insofar as the failure to testify, and claim the 
privilege on that basis, it would be the client who would have to 
make that claim and not the lawyer; is that correct? 

Mr. CAMPBELL. It is always so, although the client oftentimes 
raises it through her or his lawyer. In this instance, the Depart- 
ment is under inquiry. 

Reclaiming my time and concluding, I appreciate the colloquy. 
I always enjoy colloquies with my colleague from Texas. 
I do believe we can proceed less confrontationally. 
I have been in Congress 3 years, not 30. Other committees do not 

operate in as confrontational a manner; I was hopeful we would 
not as well. 

I yield back. 
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Mr. BROOKS. Mr. Glickman, the gentleman from Kansas. 
Mr. GucKMAN. I want to follow up on the INSLA W case. 
I am not sure I totally agree with the analysis of attorney-client 

privilege; and just from a personal perspective, I continue to be baf- 
fled by the unwillingness of the Department to cooperate with the 
committee and release all Justice Department documents pertain- 
ing to this case. 

I understand the concerns about attorney-client privilege, but I 
think this is a perfect example of the old saying that a lawyer who 
represents himself has a fool for a client. 

When the Department of Justice is both attorney and client, 
then there is no question that Congress should be allowed to over- 
see the activities. 

I would ask the question today of the Department. When will 
you release the INSLA W document to the Judiciary Committee? 

I don't think this is as complicated a legal issue as some folks 
would make it. 

Mr. CAMPBELL. Will the gentleman yield to me at some point. 
Mr. GucKMAN. I will; just let me finish my statement. 
I do agree this takes on a tremendously confrontational tone. I 

must tell you, however, that I think most of that emanates from 
the Department for two reasons. 

Number one, as Mr. Hughes said, over the Ifist 10 years, I have 
seen a different category of people rise to the top in the Depart- 
ment of Justice. 

People are not there because of their legal qualifications, their 
mind or intellectual abilities, but a lot more because of their poli- 
tics. Not that politics should not play a role in why people are pro- 
moted to Assistant Attorneys General at the Attorney General 
level. 

There is no question that in the last 10 years particularly—the 
Department of Justice has been stocked full of folks who are there 
for their political experience than for their intellectual and legal 
capabilities. 

In this context I must say I see an enormous conflict of interest. 
The Attorney General of the United States who from all reports 
did a good job as Governor of the State of Pennsylvania has an- 
nounced his candidacy for the U.S. Senate. I believe that is essen- 
tially a fact. 

We are not talking about an executive branch official who just 
has a difference of opinion with Chairman Brooks. We are talking 
about a man who has announced that he is resigning as Attorney 
General sometime toward the end of the summer, maybe when he 
learns when the election is going to be held for the U.S. Senate 
seat in Pennsylvania; but who is going to resign to run for the seat 
of a U.S. Senator. 

That is his goal, to leave the executive branch and move into the 
legislative branch of Government. He has been as far as I am 
aware unequivocal about it. He has not equivocated about that at 
all. 

I further understand various persons are raising money in Penn- 
sylvania for that race. I also believe the Attorney General's name 
was mentioned by Vice President Quayle in a recent fundraising 
event in Pennsylvania. 
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What I am saying is, he has made a decision to run for the 
Senate. That is his prerogative. I believe he is the frontrunner for 
that position. 

I am not demeaning his qualifications for that involvement. But 
once that decision is made, then I think he has an obligation to 
resign. 

Otherwise, he creates a political problem. We have enough prob- 
lems in terms of trying to defuse the political controversy between 
Congress and the President in this country anyway. 

But this is the chief law enforcement officer of the United 
States—that is what he is—he is not Chief Counsel to the Presi- 
dent. He is the chief law enforcement officer of the United States. 

He represents 240 million people in fighting crime, in keeping 
government on the straight and narrow. When you have that 
person who made the judgment to run for another office and when 
the campaign is being actively pursued, then it just sets us up for 
this kind of problem, with this kind of battle. 

And so I think it is unfortunate. I think that if the Attorney 
General wanted to keep his Department on a level of a very high 
degree of professionalism, he would resign and let the President ap- 
point somebody who reflects the President's perspective, but at the 
same time, somebody who is separate and apart from the nitty- 
gritty politics of a U.S. Senate race. 

What I am really saying is I think the Attorney General has 
brought this on himself. I think it is unfortunate. 

I think that the best thing for America, and for the people, 
would be for him to step down and let somebody else take the job. 

Mr. CAMPBELL. Will the gentlemem yield? 
Mr. GucKMAN. I will be glad to jrield to you. 
Mr. CAMPBELL. I thank my friend from Kansas. I think the state- 

ment I would like to ask you to explain might have been a little 
too broad and perhaps I am wrong, too. 

I took you to say that whenever there was one part of the De- 
partment of Justice giving legal advice to the other, that that 
should not be able to be withheld from a committee of Congress 
and—I might have heard it wrong. 

Again, suppose if that were the statement, it would cause me a 
bit of concern for this reason. 

Consider the following hypothetical, which may or may not fit 
INSLA W but is a hypothetical I emi allowed to give because your 
statement was across all cases. 

Suppose you have an inquiry as to a contract let by the contract- 
ing department within Justice, the contracting agency. It is in liti- 
gation because the defeated bidder on the contract did not like it. 

There is a challenge, and the Department of Justice employee 
who let the contract asks advice from the Office of Professional Re- 
sponsibility, Office of Legal Counsel. 

It is my belief that that kind of conversation would be chilled if 
not prevented from happening if the substance of that conversation 
could be exposed to Congress. 

Mr. GUCKMAN. First of all, you were an outstanding professor. I 
have heard great things about you. 

I was not the greatest law student in the world. I don't know if I 
can pass the test you just gave me. 
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Let me say, I do not think the Justice Department is like a law 
firm. It is a body which represents the people of this land. 

What we are trying to do is make sure the people's interests are 
best represented. We would like to get some of this data in here to 
review the information. 

I guess what I am sajring is the attitude of the Justice Depart- 
ment is basically philosophical; to keep us from getting the infor- 
mation. 

It seems to me that is using the attorney-client privilege as a 
sword rather than having a cooperative attitude and trying to 
share the information with us; that is all. 

Mr. CAMPBELL. Thank you. 
Mr. BROOKS. Mr. Ramstad. 
Mr. RAMSTAD. Thank you, Mr. Chairman. 
I have the utmost respect for the members of this committee. As 

a new Member, I certainly respect the gentleman's admission this 
exercise is all about the Pennsylvania Senate race. 

This exercise makes prowrestling look real. I don't know whom 
we are trying to kid. 

Certainly not ourselves. I hope not the American people. 
This was intended, it is obvious, to be the ambush at the "Con- 

gressional Corral." I think this Justice bashing is truly 
unfortunate. 

To me—and I am sure to many other members of the commit- 
tee—it is surrealistic when the crime epidemic in this country is 
rampant. We have so many other problems to deal with. 

Rather than marking up the crime bill or dealing with those 
problems, this committee spends valuable time playing politics. I 
think the American people deserve more. 

Mr. Chairman, I did meet yesterday with the Attorney General, 
and I guarantee you and the other distinguished members of this 
committee that he was committed to coming here. 

More than that, he was looking forward to this session. 
But, Mr. Chairman, this press release riddled with unfounded 

conclusory accusations, obviously, tipped the balance. 
I am somewhat disappointed that our very distinguished chair- 

man, for whom I have immense respect—in fact, unlimited respect, 
Mr. Chairman—would allow the situation to occur. 

Mr. BROOKS. With some exceptions. 
Mr. RAMSTAD. Thank you, Mr. Chairman. 
Mr. FRANK. Mr. Chairman. 
Mr. BROOKS. Mr. Frank, the gentleman from Massachusetts. 
Mr. FRANK. Mr. Chairman I am disoriented. I come to the Con- 

gress of the United States where people are elected, where we 
spend our time debating each other; and what am I told? That the 
Attorney General of the United States will not come because 
people are going to be confrontational. 

I think that the American people watched with great glee and 
interest and almost a sense of envy the question period in the 
House of Commons. 

Can you see Margaret Thatcher saying to Neil Kinnock, "Now 
you are being confrontational." This is bizarre. I looked at the 
Constitution. 
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Where does it say one may not confront the Attorney General of 
the United States when one disagrees with him? 

He has done absolutely something I did not think possible. Rich- 
ard Thomburgh has generated a nostalgia for Ed Meese. That is 
not anything 1 would have thought possible. 

When you disagreed with Attorney General Meese he came up 
here and told you this. What else have we been told? 

Not only were we going to be confrontational, but in the U.S. 
House of Representatives there was going to be politics. 

Can you imagine? Politics? It is like finding gambling in Claude 
Rains' joint. 

Of course there are going to be politics. 
Yes, there was going to be politics. Politics is debate over issues. 

Some of us disagree very much on the issues. 
I worked on an immigration bill last year the chairman helped 

us put together. It had a section in it dealing with excluding people 
from the country if they have the HIV virus. 

The Secretary of Health and Human Services said we should not 
do that any more. The Attorney General overruled it. 

I wanted to talk about that. Would it have been confrontational? 
Probably. 

Would politics have been involved? Of course. 
Where are we? In church? In nursery school? What are we talk- 

ing about here? 
Of course there would be confrontation emd politics. That is 

called democratic debate. 
For the chief law enforcement of^cer of the United States, the 

Attorney General, to say I was going to come, but I read that press 
release and that chairman, he hurt my feelings. 

Welcome to the real world. Welcome to democracy. 
Yes, this is a process in which people are rough and tough. My 

friend from Illinois left. 
I am sorry. I was going to pay him the compliment of saying he 

is one of the best confronters here. To then say we should not con- 
front the Attorney General is nonsense. 

He doesn't like the seating arrgmgements? Let him come up here 
and say so. That is clearly an excuse. 

I do think the gentleman from Kansas pointed to a very real 
problem. The Attorney General is in this position. I don't remem- 
ber Cabinet officers not coming. Most Cabinet officers, if they saw a 
press release that was unfair to them, they would be eager to come 
up here and set the record straight £md debate. No Cabinet officer 
has ever retreated from saying what he or she wants. 

What we have is an Attorney General who has, as the gentlemem 
from Kansas pointed out, has put himself in an incompatible posi- 
tion. He has declared a candidacy and continues to be indefinitely 
the Attorney General of the United States. That is where the prob- 
lem is. 

He has today, by not showing up before the oversight committee 
that has jurisdiction over his Department, proven conclusively that 
it is incompatible for him to remain Attorney General while he 
continues to work on a Senate candidacy. 

Anybody who thinks a sensible adult who is now the Attorney 
General of the  United States, who is planning to run for the 
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Senate, is not spending at least part of his working day thinking 
about how activity will impact on his Senate candidacy, must be- 
lieve we don't do confrontation in the U.S. House of 
Representatives. 

The last point I would like to make would be to my friend from 
California. I agree with him in the situation he described in his col- 
loquy with the gentleman from Texas there was an attorney-client 
privilege. The problem was there should not in that case, in my 
Judgment, and I think in the judgment of my friend from Texeis, 
lave been an attorney-client relationship. 

If you are an employee of the U.S. Justice Department and you 
are accused of something wrong, don't go to another member of the 
Department of Justice to get advice. 'That is an inappropriate use 
of the Justice Department, the public law firm for this country. If 
you are worried about what you did, you ought not to create that 
relationship between you and one of your colleagues involving your 
actions. 

I would yield to my friend. 
Mr. CAMPBELL. I think that is not correct because of the Office of 

Professional Responsibility within Justice. When I was there, I 
recall, the Department encouraged anybody with a question, if you 
have the slightest issue about whether something is ethical, come, 
talk with us. 

Mr. FRANK. Before the fact or after the fact? 
Mr. CAMPBELL. Both. 
Mr. FRANK. Before the fact, I urge that very strongly. After the 

fact, if it is a question of confronting an accusation, dealing with 
an accusation, then you should not be in that position. 

Mr. CAMPBELL. I appreciate your candor. You have admitted the 
point. You previously said you should not seek counsel within the 
same Department. Now at least as to before that  

Mr. FRANK. Let me say to the gentleman, I am the candor cham- 
pion of the U.S. House of Representatives. I think I established 
that. 

My point is, yes, I misspoke. I acknowledge that. In the instance 
we are talking about, it is one thing to go before the fact and get 
advice about how you should act. It is entirely different to go after 
the fact and say, am I in trouble here, can you help me? 

I would also say, Mr. Chairman, just to summarize, I have told 
one of our colleagues he couldn't use an easel. I told people let's get 
right down to it whether he should or shouldn't have been able to 
have aides or not, that is not the point here. 

The Attorney General of the United States having declared him- 
self a candidate, is he afraid he would get mussed up. He is afraid 
it would be hard to do. It underlies the incompatibility of the two 
roles. He is entitled to be Attorney General. He is entitled to run 
for the Senate. He cannot ride both of those horses. He has just 
split his pants very badly. 

Mr. BROOKS. Mr. Schumer, the gentleman from New York. 
Mr. SCHUMER. Thank you, Mr. Chairman. 
I agree with what has been said before. My colleague from Flori- 

da said that Attorney General Thornburgh has come up here time 
and time again and been willing to answer the tough questions. 
That is true. I have seen him. 
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What is different this time than all the other times? It is not the 
chairs. It is not the number of people he would sit with. It is that 
he is running for the Senate. That is the big difference this time 
from the last time. What has happened which would inevitably 
happen to any of us—I am not disparaging his integrity in any 
way—is that his political hat is becoming far more important than 
his chief law enforcement hat. 

He is only going to be Attorney General for a couple more 
months, maybe, depending upon what happens in the Pennsylvania 
primary. But his Senate race is his political life or death. Quite 
naturally when faced with the choice of answering tough questions 
which he has had no problem of answering before and then faced 
with the choice of answering them now when every little paper 
from Altoona to Wilkes-Barre is going to be writing everything 
down, he says, "Wait a minute. There is a great danger to what I 
am doing." 

What we have seen is just as the gentleman has said. You cannot 
wear both hats. You cannot be a candidate for office and be the 
chief law enforcement officer of the country. Plain and simple. 

In fact, in Mr. Thornburgh's position right now, the political hat 
is always going to predominate. That is why it is not very good to 
be in this position. 

The empty chair is there not just—I will be happy to yield in a 
minute lo my colleague from New York—not because he couldn't 
have some people sit next to him, but simply because he has an- 
other responsibility, another thing on his mind, that is predomi- 
nant. That seems obvious to me. 

As the chairman laid out, there were lots of excuses. First it was 
the seating. Then the video. Then the press release. This is the At- 
torney General who called Democrats last year procrime because 
we prefer a different bill than Republicans. Now he is saying he 
will not play hard ball. He shouldn t play hard ball. Come on. That 
is just absurd. 

The Attorney General has been on the case of this committee to 
bring a crime bill forward. He wants it there quickly. We are 
trying to move as quickly as we can. But today's hearing would 
have helped move that bill forward. 

I had a number of questions about provisions in the President's 
proposal I wanted to ask the Attorney General. We can't. 

I suppose now he could say, well, that should delay things an- 
other 50 days or wait until he comes here so we can ask him these 
questions. I don't want to do that. None of us do. We want to have 
a crime bill. 

If this 100 days is so important, and if moving a crime bill is so 
important, I am sure it is far more important to the Attorney Gen- 
eral than who sits at the table and what kind of cheiirs there are 
and what Chairman Brooks says in his press release. 

I think we have seen once again that when it suits their pur- 
poses, they want a crime bill. But when it doesn't suit their pur- 
poses, things that might get in the way, slow it down, are easily 
dealt with. 

So I am disappointed. I am disappointed on a substantive basis. I 
had some real questions to try to get answers on the crime bill. 



165 

Some of them might have been confrontational. Many of them 
would not have been. 

But I also feel that those of us who are extremely queasy in 
having the chief law enforcement officer of this country who has to 
make lots of impartial decisions—and he did—also be a candidate 
for office have had our queasiness unfortunately vindicated by the 
empty seats there. 

I would be happy to yield to the gentleman from New York. 
I would be happy to yield to the gentleman from Florida. 
Mr. BROOKS. Will the gentleman yield to me? 
Mr. ScHUMER. I yield to the Chair. 
Mr. BROOKS. I would like to say I personally have some difference 

with that view of yours and of Mr. Glickman's. I believe that if I 
were running for the U.S. Senate—which I am not—my opportuni- 
ties would be enhanced by a straightforward, honest, candid 
answer on whether or not we can release the INSLAW papers, 
whether we have destroyed some of them. I would give by provid- 
ing em honest answer on whether or not there is sufficient legal 
support for the President to issue an order authorizing the FBI to 
kidnap and detain citizens or people in foreign countries without 
the countries knowing about it. I would answer those questions. I 
think his stature would be enhanced by forthrightly standing up 
and, whatever his opinion is, stating it. 

I talked with the Attorney General, as I told you, on Friday. I 
thought we had a pretty good understanding on resolving two or 
three of these issues without much problem. He could have done 
that. He could have agreed with some of you, disagreed with some 
of you. Whatever he wanted to do. 

I think by honestly, candidly looking problems in the eye, saying 
what you think, telling the truth is the best way to get elected to 
anything. 

Mr. ScHUMER. I will jrield to the gentleman from Florida. 
Mr. McCoLLUM. I thank the gentleman for yielding. 
One thing about the crime bill that is important, in terms of the 

Attorney General, he has requested—and I am personally aware of 
this—on numerous occasions over a period of time this year, to 
come up here, to have a hearing, to have the Judiciary Committee 
have a hearing on the crime bill and let him testify. I don't think 
that is an issue. I think it is the reverse. 

He should have been given an opportunity on the crime bill 
before. It is not the gentleman's fault. The crime bill was not re- 
ferred to him altogether. I think the chairman of the full commit- 
tee has played a little game with this. 

Second, I would like to come back to the politics of this a little 
bit. Yes, there is politics here. There is no question there is. As Mr. 
Frank said, it is inevitably going to be the case. The shape of all of 
this is that the tone and tenor of this committee has changed 
toward the Attorney General since he has become apparently a 
candidate, or likely to be one. I think that is as much a shame as 
anything else. 

We can say, well, you cannot keep politics altogether out of it. Of 
course you cannot. 'The fact remains this committee has shown on 
many occasions—by many of the Members on the other side—a 
great deal of respect for Attorney General Thornburgh. A lot of 
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people thought he was doing a fine job in most areas, although 
they disagreed with one or two points he was making, his views or 
his philosophy. I heard those comments time and time again in 
subcommittee and full committee, contrasting him with other fig- 
ures, and so on. 

All of a sudden, when we get to the point of his being a candi- 
date, it appears to me this committee became very hostile to him 
and all these things were orchestrated. That is the appearance that 
is being given. It is a chicken and egg proposition about whose poli- 
tics it is, who is right. 

I think that the idea that Mr. Campbell said earlier, that as a 
committee it behooves us to be less confrontational, to take off the 
hat a little bit. Take the edge off. Get him up here. Let him have 
his day. Let the politics at a normal level proceed. 

I yield back. 
Mr. ScHUMER. Of course, when the Attorney General says he is 

going to run for political office, things are going to change. That is 
the whole point we are making. People are naturally going to react 
differently. That is how it is in this country. 

The bottom line is, by trying to do both at once, he disserves 
each. 

Mr. MooRHEAD. Will the gentleman yield? 
Mr. ScHUMER. I will be happy to jrield. 
Mr. MooRHEAD. One of the problems, of course, is that a court 

decision has delayed the ability of the Attorney General to get into 
the political race he probably will get into. 

I think that once that decision is made, which will probably be in 
the next 30 days, that he can decide whether he is running or not 
going to be running. I know it creates some problem in the mean- 
while, but he draws a lot of flak from this committee and from 
elsewhere when he becomes a candidate, naturally. 

But it has been my experience that everyone on this committee 
has thought that he had been doing a good job up until he became 
a potential candidate. Very little opposition has been expressed. 

There are things that I would like to ask the Attorney General 
about, areas that I am involved in, I am concerned about, such as 
the border patrol, some of the immigration services, some of the 
court services and so forth. 

But I do not think that you can have a meaningful hearing that 
involves the basic things that we are, each one of us, interested in 
on our committees and combine that with a political vendetta that 
involves issues that have been present in every single administra- 
tion—Democrat, Republican—about what records are distributed to 
committees of the Congress and what are kept—for very real and 
positive reasons—in the Attorney General's Office dealing with 
cases that they are handling where the results of the cases can be 
adversely affected by distribution. 

I have not made an argument on any particular desire for any 
particular piece of evidence; but I think you have to separate them. 
I would really like to be able to have our normal hearing that we 
have when the Attorney General comes down here. I know that he 
would very much like to participate in that; but 30 days before he 
probably will no longer be Attorney General, when he is a candi- 
date, I think it is not a very good idea for us to be in a partisan 
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victory contest over things that have been traditionally the battle- 
ground between the Congress and the executive branch. 

Mr. ScHUMER. Reclaiming my time, and I very much appreciate 
the gentleman from California's statement, and I know he ap- 
proaches these issues in the best of legislative ways, but all I would 
say is the questions the chairman and others wanted to Eisk him on 
INSLA W and everything else, he came last year when those ques- 
tions were out there. He was asked about them, as I remember. 

I think it just again bolsters the point when you are running for 
political office, things that you would have normally done and 
looked forward to and been able to have the kind of confrontation 
that often occurs from that end of the table to this one, you just do 
not do any more. You cannot do both jobs at once. It is that simple. 

Mr. HUGHES. Will the gentleman yield to me? 
Mr. ScHUMER. I will be happy to yield to the gentleman from 

New Jersey. 
Mr. HUGHES. I agree with the chairmam. I don't think the Attor- 

ney General could possibly have believed by not appearing today it 
works in his favor. 

I think by not appearing today, he probably has the worst of all 
worlds. 

This is probably going to be the biggest setback for him in his 
race for the Senator's position in Pennsylvania because pressure is 
going to now double on him to resign. 

So that had to be factored in the decision. 
I think he got bad advice. 
I say to my colleague from California, who is the ranking Repub- 

lican on my new subcommittee and who has worked well with me 
in a bipartisan fashion, that what triggered this happened a long 
time ago. 

It is not INSLA W, in particular. 
It is not the attorney-client privilege issue. 
It is not any one thing. I have seen this deterioration for a long 

time. 
My colleague from Florida was the ranking Republican for a 

number of years on the Crime Subcommittee. 
I don't know how many times we had to confront the Depart- 

ment of Justice because they did not get statements to us in a 
timely fashion. 

It was a continuous problem. I realize part of it was 0MB. 
We have had U.S. attorneys up here who were not allowed to tes- 

tify because of failure to provide timely information in a timely 
fashion. There has not been a degree of comity that is necessary for 
a long time. 

Over the years I was privileged to serve on that subcommittee. 
We moved ahead with legislation without their cooperation in 
many instances, because they resdly were uncooperative. 

We have a liaison that is supposed to work with Members of 
Congress. 

I tell you, they failed. 
What we need to do, Mr. Chairman, is perhaps have some break- 

fast meetings once again with members of the Department of Jus- 
tice to try to build a relationship again. 

We have lost it. 
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There is no comity whatsoever today, unfortunately. 
I have seen it coming for a long time. So frankly, as I asked 

before, where do we go from here? 
Mr. MooRHEAD. If the gentleman will yield, I certainly £igree 

with you. 
Mr. ScHUMER. I know the people on the second row have been 

waiting a while. I thought the chairman was going to cut my time. 
It seems to me it is going on forever. 

I yield to the gentleman from California for a brief rejoinder. 
Mr. MooRHEAD. I did want to join with the chairman of my sub- 

committee in saying I think the meetings we can have with the At- 
torney General are very important. 

We can do a lot to take care of any differences that might be 
there. 

I think that is a great suggestion. 
As we move along, I wUl do everything to see that they take 

place. 
Mr. BROOKS. Mr. Staggers, the gentleman from West Virginia. 
Mr. STAGGERS. Thank you, Mr. Chairman. 
When I first found out the Attorney General was not going to be 

here I wasn't disappointed really. I didn't expect to get a whole lot 
of information from him anyway. 

Also, I knew he was a candidate. I knew it was likely he may not 
show up because of that candidacy. 

That is not the point. 
I was ang:ered as I listened to some of my colleagues when they 

tried to justify his absence by questioning our motives. 
First I thought they must be talking about this press release, 

seating arrangements, or the chairman. 
Obviously I wanted to defend the chairman. Then I realized the 

chairman is a big boy. 
He can defend himself. 
Mr. BROOKS. I never turn down support. 
Mr. STAGGERS. And you have it. 
I keep hearing these things about this conspiracy, this orches- 

trated effort. 
I wasn't part of an orchestrated effort. I didn't even know he 

wasn't going to be here. 
I had questions to ask him. 
I resent other colleagues saying I don't have the right as a 

Member of Congress to ask those questions. 
My questions didn't have anything to do with some of the issues 

that they may disagree with. 
In fact, one of the matters I wanted to ask about was the Brady 

bill which the majority of the people on this side of the aisle were 
for and the majority over there were against. 

Those were the questions 1 wanted to ask. 
I resent those comments by Members of this body, and this panel 

that there is some sort of orchestrated event where we were trying 
to beat up on the Attorney General. 

They know that is not true. 
Mr. McCoixuM. Will the gentleman yield to me? 
What I said was it appeared to be an orchestrated thing. 
Mr. STAGGERS. Well, it is not. 
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Mr. McCoLLUM. I respect the gentleman very much. 
I am sure he is telling it exactly the way it is. He is not a party 

to that type of thing. Maybe it wasn't orchestrated. 
Mr. STAGGERS. All I heard so far is this press release; I was not 

part of this press release. 
I don't think there is any other Member on this side of the aisle 

that was part of the press release. 
As I understand it, we are supposed to have a 5-minute rule. 
If this came from the chairman, you are talking about 10 min- 

utes of confrontation. 
I think the other Members talked about what the confrontation 

may have been about, answering hard questions. 
I had hard questions I wanted to ask. I think that is the point 

that has to be brought up here. 
This was not orchestrated. This is not a Democrat trying to beat 

up on the Attorney General. 
I cannot understand him not being here. 
He, as an Attorney General, has an obligation to be here and 

answer some of these questions, to talk about the crime bill, 100 
days, whatever. 

How are we supposed to do a crime bill if we have an Attorney 
General that will not come up and talk with us? 

Mr. McGoLLUM. First of all, I am glad to know it wasn't orches- 
trated. 

It is good to have that out on the record. 
Again, the appearance was there to him and many of us. That 

may not be true. I understand. 
The point was right or wrong, this press release and other things 

gave that appearance. We are clearing the air today. 
The second thing, if you would still yield  
Mr. STAGGERS. I would like to reclaim my time. 
I cannot understand where one member of this panel could give 

the appearance of an orchestrated  
Mr. McCoLLUM. Will the gentleman yield? 
It is not just the press release. Earlier in the day, until 6:30 yes- 

terday, and for some time the Attorney General wanted the oppor- 
tunity to present the six slides and a video presentation. 

Mr. STAGGERS. If I can reclaim my time? 
I have been on panels where other members—have requested 

video presentations, but that is something that is up to the chair- 
man. Nobody on the other side objected when it was not seen. 

I don't know how we do this. Do we have every witness before 
this panel give us a list of things they wamt? 

If they are not satisfied, then they don't have to come? I don't 
think that would be any different from other committees. 

There are some things that have to be left to the chairman. 
The gentleman from Texas did say that he would allow that. 
I would yield to the gentleman, but I was one of the victims who 

has been 2 hours waiting to make a statement. 
I know there are several other members of the panel that want 

to make their statements. 
Mr. BROOKS. The gentlemen from Texas, Mr. Bryant. 
Mr. BRYAhfT. Mr. Chairman, I want to advise the Republicans 

that if they are the ones who advised the Attorney General not to 
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be here, it is a low point for them. It is a mistake. You should be 
deeply ashamed if you did advise him he should not be here. 

In doing so, you substituted a clear political judgment of a candi- 
date for the U.S. Senate for an honest judgment about the proper 
duties of the Attorney (Jeneral of the United States and his obliga- 
tion to this institution and this country. 

If anything has been orchestrated—and the comments of Mr. 
McCollum are particularly offensive, it has been the chorus of com- 
plementary statements made by the Members on the Republican 
side. 

All of you over there know very well—most all of whom are gone 
but one—that the Attorney General has an obligation to be here to 
speak before this committee as he has every other year. 

You also know that having his assisttrnts sit behind him and call- 
ing them up to speak whenever he wants, one at at time, is abso- 
lutely no different than having them sit parallel to him. 

It makes no difference whatsoever. I heard Mr. Fish interject a 
minute ago, "well, what you mean is you only want to talk one at a 
time." 

Well, I have news for the Republicans. People can only talk one 
at a time. That is the case in every committee. 

It is preposterous what you have done here today. You ought to 
be deeply ashamed of it. 

I am contemptuous of your comments that have been in my view, 
contrived, trying to defend what the Senate candidate on your side 
has done and defend your own behavior here today as well. 

I will not yield until I am finished. 
I know it has been said several times today but I want to make it 

clear to all who are observing, I have regularly as a Member of 
Congress seen members of the Cabinet come before every commit- 
tee in this House. It is not even newsworthy most of the time when 
the Secretary of Commerce, of State, Treasury, the Secretary of 
Health and Human Services, the Secretary of liefense, the Chair- 
man of the Joint Chiefs of Staff during war time, the Secretary of 
Defense, the Chairman of the Federal Reserve Board, all of them 
come before committees all the time. It is not even big news. 

The fact that in order to protect one Republican candidate for 
the U.S. Senate, you were willing to subvert all the processes of 
this House, and exaggerate and twist recent history, and go to 
great lengths to try to justify what has been done here to defend 
his candidacy, is an outrage and you ought to be deeply ashamed of 
it, Mr. McCollum, Mr. Fish, and Mr. Hyde and all the rest. 

I have a high opinion of your abilities to represent your points of 
view in political debate. I think there are times when even you all 
rise to a virtuous level. We all try hard to work together within the 
context of our political differences. 

What you have done today has been a terrible mistake. It is an 
outrage. You ought to be deeply ashamed of it. 

I will yield to you, Mr. McCollum. 
Mr. MCCOLLUM. I thank the gentleman for yielding. 
What I say is the outrage is the way the Attorney General was 

treated with this press release, the whole set up that appears to be 
there. 
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I think although some of you are correct you weren't partici- 
pants in it, the whole atmosphere was poisoned from the 
beginning. 

Mr. BRYANT. Reclaiming my time. 
I would like to say we have heard Mr. McCollum make the same 

comments two or three other times as he did today. Let's read this 
press release. 

I would have been happy to sign the press releeise. It is fine. It is 
a common t5rpe of press release. 

What it says is that "Attorney General Dick Thomburgh will be 
called upon to justify controversial Department of Justice practices 
ranging from its 'secret opinions' policy to alleged FBI misuse of 
seized aircraft when he testifies before the House Judiciary Com- 
mittee this Thursday, July 19." 

Is that not true? 
That is absolutely true; he was going to be called upon to testify. 
"The hearing will be held at 10 a.m.," and so forth. 
"This is the second hearing." 
Then "Testimony taken by the Committee last week documented 

a Department of Justice that seems intent on provoking a constitu- 
tional confrontation, said Chairman Brooks, chairman of the 
committee. 

"The Department has repeatedly failed to cooperate with legiti- 
mate Congressional oversight, audits," and so on. 

All those things are the chairman's opinion. This is not any kind 
of partisan orchestrated effort. 

It is a commonly issued news release. Mr. Fish knew it. Mr. 
McCollum knew it. Mr. Hyde knew it. 

When you caucused in the back room before coming from here 
today, you agreed upon what you were going to say to try to defend 
your Republican Senate candidate. 

If you want to defend him, then defend your own honor, and sug- 
gest to him he resign as the Attorney General, go back to Pennsyl- 
vania, and start campaigning for the office which apparently is 
more important than being Attorney General of the United States. 

I yield back my time. 
Mr. BRCK)KS. Mr. Washington. 
Do you have a copy of that news release? 
Mr. MCCOLLUM. I do, Mr. Chairman. 
Mr. BROOKS. Good, I wanted to be sure you had one. 
The gentleman from Texas is recognized. 
Mr. WASHINGTON. Thank you, Mr. Chairman. 
I think most of the things that need to be said have been said. 
I would only add on the question of conspiracy which troubles 

me, I hope my colleague from Florida didn't actually mean that in 
a literal sense. 

If he did, we need to get to the bottom of it. If there is no con- 
spiracy on one side of the scales, then there must be paranoia of a 
conspiracy on the other side of the scales. 

One other thing and then I will be finished. "The guilty flee 
when no man pursueth. 

"The guilty flee when no man pursueth." 
Mr. BROOKS. Mr. Kopetski. 
Mr. KoPETSKL Thank you, Mr. Chairman. 
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Mr. BROOKS. From Oregon. 
Mr. KoPETSKi. And proud of it, Mr. Chairman. 
We are the Congress. There is a natural confrontation and ten- 

sion that exists between the executive and the legislative branches 
of the government. 

I am very disappointed the Attorney General, a lawyer, is not 
here today. As Members of Congress, we have to face tough times, 
but the people of this country pay us a lot of money to do so. Not 
just for good times, but for tne tough times as well. The Attorney 
General is in a similar situation. 

I am sure he gets to do a lot of things that are very pleasurable, 
ribbon cutting ceremonies, whatever. 

He also has tough times. One of those tough times, on occasion, 
is to come up here before the Congress to justify his actions and 
the actions of his agency. The Congress appropriates the money for 
his agency. His agency has the responsibility to spend it correctly. 

But how they spent it; that is, whether it is according to the law 
of the land and within the intent of the Congress, it is our job to 
monitor continously. To make certain that they do so according to 
the policies enunciated by the committee reports and the Congress 
is the Congress! proper oversight duty. 

This is our hearing room. 
This is not the executive branch's hearing room. If we want to be 

obnoxious, we get to be obnoxious. 
If we want to be kind, we can do so. And if we want to be con- 

frontational, that is our right as Members of Congress. In fact, I 
believe it is part of our duty. 

Now, I have observed Mr. Brooks, the chairman of our 
committee. 

He is tough. He is fair. He injects humor in the process, and I 
believe he controls a hearing very well. 

So there is the safeguard of the chairman, Mr. Brooks, who runs 
this committee. But there is an even bigger and bigger safeguard 
than the chairman for those Member who are overly rude to £iny 
witness. That safeguard is the folks back home because we will 
hear from them if we were overly confrontational or rude or, no 
doubt if we were too nice to a witness. 

Before I was a Member, I sometimes watched Congress and won- 
dered why weren't they tougher to and harder on some witnesses? 
Why didn't they follow up with their questions? Why didn't they go 
after a witness? How could they let them get away with that? 

Our job is to be tough in our hearing room. 
Mr. Chairman, there is a lot of secrecy about in this town. There 

has been over the past decade. Mr. Bill Moyers recently wrote a 
book about the secret Grovemment. I want to read a paragraph 
from it: "Secrecy is the freedom zealots dream of, no watchman to 
check the door, no accountant to check the books, no judge to check 
the law. The secret government has no constitution. TTie rules it 
follows are the rules it makes up." We need to stop their secret 
government. 

The Attorney General is making up his own rules. 
The Constitution says, through our implied powers of oversight 

that we get to ask him questions. We get to ask him these ques- 
tions all by himself, and no one else if we want. 
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That is the tough part of his job sometimes. 
We get to ask that. 
What does he have to hide about his budget, his agency actions? 
We don't know. 
By his actions today, we should expect the worst, because he is 

not here doing his job. 
They talk about holding the appropriation back. We should not 

pay him for today's work because he is not doing his job today, not 
until he comes here and defends his budget, defends his agency's 
action. 

Thank you. 
Mr. BROOKS. Mr. Reed. 
Mr. REED. Thank you, Mr. Chairman. 
I want to thank you for doing your job today in conducting this 

hearing. 
I am deeply disappointed that the Attorney General didn't come 

forward today to address this committee. 
If he doesn't have the confidence to do that, that is a terrible 

commentary on his position as Attorney General. 
I came here today because I had some particular issues I wanted 

to raise. 
They weren't as global or sweeping as some of the issues that my 

colleagues have talked about—policies toward HIV-infected individ- 
uals, policies toward retention of information by the Department of 
Justice, but they are very important to me because one of my jobs 
is to help my constituents. I have contacted the Department of Jus- 
tice, the Attorney General, on two occasions asking for a response 
and assistance for problems that are of particular concern to my 
State; help for a Federal investigation of a financial disaster that 
took place in January and more recently, help to investigate the 
unparalleled rise in gasoline prices in my community. 

"These are smedl things, but they are of critical importance to my 
commimity. 

I have not yet received a response from the Department of Jus- 
tice. I think that if the Attorney General can't respond to Congress 
on small things and refuses to come here today and discuss the 
larger things, then a real question about his performance and his 
tenure is raised. 

I regret deeply that I did not have the opportunity to do my job 
on behalf of my constituents today. 

I would hope that the Attorney General would reverse this policy 
of avoidance £md come forward and talk to the issues. 

Again, I thank you, Mr. Chairman. 
I know as a fighter you are disappointed that we have just been 

shadow boxing today. 
So am I. 
Mr. BROOKS. Without further comment, we will conclude by ex- 

pressing our deep concern that great damage has been done to the 
relationship between the Judiciary Committee and the Justice De- 
partment by the Attorney General's refusal simply to come up here 
and engage in an open dialog with us. 

As Members from both sides of the aisle have demonstrated in 
their statements, there are a number of important issues on the 
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table involving the committee and the Department—crime, civil 
rights, antitrust, immigration, just to mention a few. 

We need to talk about these, but we can't talk to an empty chair 
and no witnesses. 

I hope the Attorney General will think about today's events and 
decide to resume the dialog so that the Department of Justice and 
this committee can fulfill the responsibilities with which we are en- 
trusted under our constitutional democracy. 

Thank you. 
Without objection, the committee is adjourned. 
[Whereupon, at 12:05 p.m., the committee adjourned, to 

reconvene subject to the call of the Chair.] 



APPENDIXES 

CHAraMAN JACK BROOKS' LETTER OF AUGUST 5, 1991, TO THE GENER- 
AL ACCOUNTING OFFICE WITH ADDITIONAL QUESTIONS, AND GAO'S 
SUBMISSIONS, DATED August 23, 1991 

Congrtss of the Biiitd ^tatts 
liMuc if "RiptmiuMim 
COMMITTB ON THC JUWCMIir 

MMtai, OC lMII-«2lt 

August S, 1991 

Nr. WntM J. SocsUr 
Spactal AsilltMt to th* Covtrollir CtiMrtl 
Gmtril Accounttng Offic* 
Hashlnston, D.C.    20S4S 

Otar Hilt: 

Thank you for ttsttfying at tht July 11, 1991, Coalttoo on tho 
Judiciary ovtrslght and Itglsfativt haartnf focusing on th« Adalnlstratlon'i 
proposed DopartMnt of Justica Appropriations Authorization. As you kna«, 
ovtr th* past f«« yoars, tht Justlct Otpartaant has bacoat Incrtaslngly 
aggrasslv* In Its pursuit of controvarslal thtorits of txacutivt poMf and 
privlltg*. In addition, the Judiciary CoMittta and othar coMltttct of 
Congrost, as mil as tht General Accounting Office, have encountered access 
problaas at the Oepartaent. The testlaony you provided concerning these 
•attars au potnrful and very enlightening. Your efforts In assisting the 
Congress In addressing these wst serious Issues Is sincerely appreciated. 

FellOKlng the July 11 proceeding, tuo additional questions caat to (Bind: 

(1) Has the Office of Special Investigations (OSI) rtctlvtd 
coo^ratlon froa Executive Brandt 1a« enforcaaent agencies other 
than the DepartJMnt of Justice? If so, ahich agencies have 
cooperated with OSI, and has this cooperation proved beneficial? 

(2) Do you believe that a broad review of the Fit's Mnageaaat and 
eparatleu Is needed? 

To eiiiar* tkaiLjwr aaiwrs are Included in the July 11 hearing record, please 
r«spea< t* tftua antlOM during the oeeli of August 19. 

Aftto. tkMT Jii» for a job well done, and I look foniard to wrking with 
yw aa atliar JaMctwr Cealttee Issues in the future. Ultk best wishes, I aa 

If ( 
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GAD 
United StUM 
Geneiml Accottnting Oflfee 
WaaUnCbNi, D.C 20M8 

Genersl Govemnient DtvUlon 

August 23, 1991 

The Honorable Jack Brooks 
Chairman, Coaunittee on the Judiciary - 
House of Representatives 

Dear Mr. Chaiman: 

The following responds to questions raised in your August 5, 
1991, letter regarding our work at the Department of Justice. 

Question 1:  Has the Office of Special Investigations (OSI) 
received cooperation from Executive Branch law enforcement 
agencies other than the Department of Justice?  Xf so, which 
agencies have cooperated with OSI, and has this cooperation 
proved beneficial? 

Response:  Yes, OSI has experienced numerous instances of 
outstanding support and cooperation from executive branch law 
enforcement agencies.  These include Treasury Department and 
independent federal agencies, the Department of Defense (DOO), 
and the Inspector General (IG) community.  These organizations 
have cooperated in providing access to their information and 
their investigative personnel.  In addition, sooie of these 
entities have worked jointly with OSI, enhancing the effi- 
ciency and effectiveness of both our and their investigations. 

These cooperative organisations include the O.S. Secret 
Service and the Postal Inspection Service.  Nithin DOD, the 

. Air Force Office of Special Investigations, the army Criminal 
Investigation Command, the Naval Investigative Service, and 
the Defense Criminal Investigative Service have cooperated 
with OSI.  The list of cooperative Inspectors General is also 
expansive:  The Departments of Defense, Health and Human 
Services, the Interior, Labor, Transportation, and Veterans 
Affairs, as well as those of the Agency for International 
Development, the Environmental Protection Agency, and the 
Small Business Administration. 

This cooperation has resulted in both the sharing of infor- 
mation and less duplication of effort--with no detriment to 
the organizations or the investigations.  In some cases, when 
appropriate, the law enforcement agency was able to proceed 
with obtaining indictments and convictions.  At the same time, 
OSI provided the congressional requesters with information 
necessary for their oversight role concerning fraud, waste, 
and abuse. 

As an example of such cooperation, OSI is currently conducting 
a joint investigation with an executive branch law enforcement 
agency.  This joint investigation involves potential fraud In 
the financing of real property.  Early indications are that 
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the invest!gat ion wi11 involve some of the same cast o£ 
characters as in the savings and loan debacle--loan officers, 
underwriters, realtors, appraisers, and investors.  The 
sharing of information in the joint investigation is assisting 
the agencies, the Congress, and ultimatelyf the taxpayer. 

Question 2;  Do you believe that a broad review of the FBI's 
manag«nent and operations is needed? 

Response:  There is no question that a general management 
review of the FBI would be beneficial.  We have conducted 
similar reviews in about 20 other federal agencies over the 
past 10 years.  These reviews have revealed numerous manage- 
ment problems.  The most prevalent center around weak systems 
at the top for direction and control.  These include weak 
strategic planning and budgeting mechanisms, inadequate pro- 
gram accountability strategies, weak financial and information 
management systems, and inattent ion to the management of human 
resources. 

Dramatic changes in the law enforcement environment, brought 
on by drug usage, increased violence and white collar crime, 
have led Congress to not only increase FBI's budget but also 
to question the Bureau's role and relationship to other law 
enforc^nent organizations.  These circumstances argue for a 
broad management review of FBI programs to evaluate their 
efficiency, effectiveness, and whether they are appropriately 
addressing national priorities.  A management review would 
allow us to determine how FBI resources are being allocated 
and the return on our investment.  It would also help answer 
the question of whether we are spending scarce federal 
dollars on the highest priority law enforcement needs. 

In addition, as we have found in other manag«nent reviews, 
problems affecting specific FBI activities may be systemic. 
These include probl«ns with coordination between FBI and 
other law enforcement organizations, with FBI information 
systems, and with the agency's efforts to investigate white 
collar crime.  A management review could address the root 
causes of these areas of concern, in terms of FBI's overall 
management and leadership. 

I trust this responds to your concerns.  If you have any 
further questions, please contact me on (202) 275-6059, 
Lowell Dodge on (202) 275-8389, or Dick Stiener (202) 
272-5500. 

Sincerely yours. 

Richard L. Fogel 
Assistant Comptroller General 
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